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Foreword

I'n the Dbeginning, Nohwho saita,tbutevimat was said- fthis evas. G

what matteredy*.But with time, as soon as the connection between information and

power, including religious power, became clear, copyright was introduced as a property

right, with privileges to those who would take care of reproducing written texts, either

manuall vy, as in the case of monks, or in print
to a wider audience.

It was only in the XI X century that the rel
other reasons of public interest was analysed by courts and parliaments, and then
enshrined in the Berne convention in 1886. In his speech tathe first 1884 Berne
Conference, the Chairman of the Conference, Numa Droanderlined that aConsideration
also has to be given to the fact that limitations on absolute protection are dictated, rightly
in my opinion, by the public interest. The evergrowing need for mass instructioncould
never be met if there were no reservation of certain reproduction facilities, which at the
same time should not degenerate into abuseg .

Since property rights are absolute, the result of this balancing of interests was
legally translated into the concept of an exception to intellectual property rights, with the
connected obligation of restrictive interpretation, as is the case with any exceptional
provision according to the general principles of law.

As can be imagined, the public needs underlying he balancing of possibly
conflicting interests have naturally evolved over time, which explains the succession of
rules in this domain.

This IRIS Plus aims at providing a general overview of the rationale and the
evolution of the exceptions and limitations to copyright (chapter 1) in the numerous
international treaties and European directives devoted to this topic (chapter 2), and in the
consequent ratifications and implementations at national level (chapter 3). Particular
attention is given to the challenges deriving from the digital revolution, such as the
adaptations of the rules concerning temporary acts of reproduction, private copying and
exceptions for cultural heritage institutions to the online context.

At the same time, this is an area where theénitiatives from the industry have been
particularly welcomed at EU level (chapter 4). This has been the case in the field of cut
of-commerce works or of accessible copies for people with disabilities. The increasing use

1 Oliver R., Communication andCulture in Ancient India and @ina, Syracuse University Pressl971, as
referred to by Mendis D, The Historical Development of Exceptions to Copyright and Its Application to
Copyright Law in the Twentyfirst Century, vol 7.5 Electronic journal of Comparaive Law,
http://www.ejcl.org/ejcl/75/art75 -8.html.

2 Davies P., Access v Contract, Competing freedoms in the context of copyright limitations and exceptions for
libraries, Cahiers de la documentations- Bladen voor documentatie3 2013/4, http://www.abd-bvd.be/wp-
content/uploads/2013-4_Davies.pdf
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http://www.abd-bvd.be/wp-content/uploads/2013-4_Davies.pdf
http://www.abd-bvd.be/wp-content/uploads/2013-4_Davies.pdf

of so-called copyleft licenses, sub as opensource software or creative commons
licenses, also bears witness to the inventiveness of private actions.

As is the case when interests of a different nature have to be balanced against each
other, judicial case law has been very significant als in the domain of copyright
exceptions (chapter 5). Considering the harmonised nature of these rules, the report
focuses on EU jurisprudence, which has been an important source of inspiration both for
national courts and legislators.

The publication rounds up with an overview of the state of play of EU legislation
under the Digital Single Market Strategy (chapter 6). The most recent iniatives under the
so-called copyright package are explored- text and data mining, crossborder uses in the
field of education, the preservation of cultural heritage and accessible formats for people
with disabilities. An insight is also given into pending issues, such as-kending, panorama
exception and private copying, which remain to be dealt with by future legislative ations
andi future reports from the European Audi

Strasbourg, May 2017

Maja Cappello
IRIS Coordinator
Head of the Department for Legal Information

European Audiovisual Observatory
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Exceptions and limitations to copyright

1.Setting the scene

1.1. The origins of copyright

Copyright is a form of intellectual property which grants protection to the creators of
original works, usually for a limited time. It is often shared among multiple authors, each
of whom holds a set of rights to use or liense the work, and who are commonly referred
to asrightsholders. These rights (also known as 'authors' rights') secure protection of both
the economic interests of authorsa such as reproduction, control over derivative works,
and distribution 3 as well as their moral interests for example protection against
unauthorised use of their works). In general, copyright is territorial, which means that it
does not extend beyond the territory of a specific state unless that state is party to an
international agreement.

There are two major copyright law traditions: the Anglo-American copyright
(common law) system and the continental Europeana ut h o r s (divil faw)gysters.
Generally speaking, whereas the former stresses the economic aspects of copyright, the
latter is based on the intimate connection between the work and its authorWhile many
aspects of national copyright laws have been harmonised through international copyright
agreements and EU legislation copyright laws in most courtries have some unique
features, which can be explained by looking at their origins.

1.1.1.From Gutenbergds press to the

Since the dawn of humanity, there have been copyists. From Egyptian scribesrtedieval
monks, the transmission of knowledge has been in the hands ofainly anonymous
people: To produce a single copy of a work, such copyists required long hours of manual
work and skills that at that time were only made available to an elite. That is why

Gutenbergds inventi on o"centulywas @majonrévolutian. Fprr e s s i n

the first time in the history of civilisation, a machine could automatise the process of

copying an intellectual work. Howe v er , there was a problem with
in theory, anybody who owned a printing press could asily reproduce any written text

and distribute it in great number s. This coul ¢

3 For instance, Greek philosophy would probably have been lost to the world withouthe labour of Arab
translators, who preserved for psterity the works of Aristotleand Pl at o by ecopyingy them int
language.

© European Audiovisual Observatory (Council of Europe) 2017
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and, at least in theory, without any form of censorship. That was obviously not acceptable

for the powerst hat be, so I|hawsprreesgsuyl anteirneg sewi ftly intr
Europe!
As an example of this, Henry VI II of Engl

prohibited the printing and publishing of ecclesiastical and other books without prior
licence, as well as the importation, sa¢ and publication of English language texts printed
on the continents Later, in 1557, the Worshipful Company of Stationers(usually known
as the Stationers’ Companypbtained the monopoly over the printing and distribution of

books, securing thereby that Glicensedy printe
interesting feature of this system is that whe
registered a book, a perpetual monopoly on the book was bestowed upon him, a

monopoly that remained valid even after the aut

This system had a rather chaotic life until 1710, when the seaalled Statute of
Anne was adopted, actuallyent i t | ed 6 An Aagement ofrLeamilgeby En c o u
Vesting the Copies of Printed Books in the Authors or Purchasers of such Copies,imiyr
the Times therein mentionedy” This statute, considered to be the first Copyright Act, was
ai med at prinerg dooksellerg and othe personyy f t a kithe gberty of
printing, reprinting, and publishing, or causing to be printed, reprinted, and published,
books and other writings, without the consent of the authors or proprietors of such books
and writings, to their very great detiment, and too often to the ruin of them and their

familiesy . It a | stloe ccadouregament af tearned men to compose and write
useful booksy . Thus, the Statute already contained o
know it today: the protection of t he aut hor ds economic i nterest

incitement to produce new works.

l.1.22Beaumarchaisd first supper

Money makes the world go round, and authors are surely interested in gaining profit from
their part in the movement. But for authors of dramaticworks and music composers, the
money lies not in the printing press, but rather on the theatre, opera and concert stage.
However, primitive copyright legislations based merely on the right to copy, such as the
Statute of Anne, did nothing for them. That iswhy, for example, great composers such as
Bach, Mozart or Beethoven did not enjoy the financial success that their later colleagues
had.

4 The best example of this is thelndex Librorum Prohibitorugre list of books deemed heretical by the Catholic

Churdh, see https://en.wikipedia.org/wiki/Index_Librorum_Prohibitorum This is the reason why in different

European | anguages, putting somet hi ngl iosrt ysed nee bgo.day |cdiinn dtehxe
(French),auf die Index setzefGerman)met t er e (l@llal),Byddi e@aj dowa@olish)Apunea i ndeksi
la index(Romanian).

5 Deazley R.Commentary on Henrician Proclamation 1538

http://www.copyrighthistory.org/cam/commentary/uk_1538/uk_1538_ com_972007121733.html

6 Seehttps://statio ners.org/about.html

" The text of the Statute of Anne is available athttp://avalon.law.yale.edu/18th_century/anne_1710.asp

© European Audiovisual Observatory (Council of Europe) 2017
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Unsurprisingly, the revolution in this field came from France. On 3July 1777,
Pierre-Augustin Caron de Beaumarchajshe poorly remunerated author of the successful
p | athe Barber of Sevillgy, organised a supper in whicha group of twenty-two authors
got together to form the first Bureau de législation dramatiquand lobby for their
interests? Some years later, the Fench Revolution abolished all royal privileges on which
t he | egal situati on of aut hor s was based, an
concerning performing and reproduction rights were adopted. These laws were based on
the revolutionary notion thattheaut hor sd rights were a property
the work was intimately bound to its author, but the exploitation rights attached thereto
were limited in time.®

1.2. An exceptional property right

A great deal of water has flowed under the bridgesince the adoption of the Statute of

Anne. The protection that copyright law affords authors and performers has grown in a
proportion uni maginable in Beaumarchaisd ti mes
(at least in theory) very well protected, thatdoes not mean that the endusers (that is, the

readers of novels, the listeners of music recordings, the theatre and cinema audiences,

etc.) have no rights at all. Copyrighted works are of such value to society that nowadays

copyright legislation includes a number of exceptions and limitations © maintain a fair

balance between the interests of users and those of rightsholders.

As mentioned previously, opyright protection is tempered by exceptions and
limitations in two different ways:

A Works are protectedonly for a certain period of time, at the expiration of which
they may be used freely®

During the term of protection, a numbe of exceptions and limitations allows for
copyrighted works to be used without a license from the copyright owner in
favour of certain groups of users or the public at large, based on the legitimate
interests.

>

In order to determine when unauthorised use is lawful, the Berne Convention instituted
thesocal | edstcephrtieest2y .ofArtthecl @omMventi olbeat i pul at e
matter for legislation in the countries of the Union to permit the reproduction of such

8 This society laid down the basis for the current FrenclBociety of Dramatic Authors and Composers, see
http://www.sacd.fr/1777-until -today.2119.0.html

® In the following decades, other countries followedt he Fr ench example with the <cre
societies, which were usually promoted by successful writers or composers. As an example of this, the Italian

SIAE had in its firstConsiglio Direttivesuch notable figures asEdmondo De Amicisand GiuseppeVerdi. See
https://it.wikipedia.org/wiki/Societ%C3%A0_ltaliana_degli_Autori_ed_Editori

10 For more information on the terms of protection see Nikoltchev, S. (Ed.JYhe Lifespan for Copyright of

Audiovisual Work$RIS plus 20122, European Audiovisal Observatory, Strasbourg 2012,
http://www.obs.coe.int/documents/205595/264635/Iris_plus_2012 EN_FullText.pdf/8a8b207712e5-4627-

8c45-83ae2cclecdl

© European Audiovisual Observatory (Council of Europe) 2017

Page3


http://www.sacd.fr/1777-until-today.2119.0.html
https://it.wikipedia.org/wiki/Societ%C3%A0_Italiana_degli_Autori_ed_Editori
http://www.obs.coe.int/documents/205595/264635/Iris_plus_2012-2_EN_FullText.pdf/8a8b2077-12e5-4627-8c45-83ae2cc1ecd1
http://www.obs.coe.int/documents/205595/264635/Iris_plus_2012-2_EN_FullText.pdf/8a8b2077-12e5-4627-8c45-83ae2cc1ecd1

Exceptions and limitations to copyright

s
e
T

works in certain special cases, provided that such reproduction does not conflict with a
normal exploitation of the work and does not unreasonably prejudice thelegitimate

i nterests of t h-etepaestthds alsoyeen takereup anfongeothers in the
TRIPs agreements and in the WIPO Internet Treatiés.

With regard to exceptions and limitations, there are two types of copyright
systems?

A Open system: th system containsa gener al Gclausey outlini
copyright. The most famous example of this type of general clause is the fair use
doctrine included in section 107 U.S.QG3, which establishes the factors to be
considered when balancing conflicthg interests. These factors include (but are not
limited to):

1. the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

2. the nature of the copyright work;

3. the amount and substantiaity of the portion used in relation to the copyright
work as a whole; and

4. the effect of the use upon the potential market for or value of the copyright
work.

A Closed system: This systembased on an exhaustive list of exceptions and
limitations, was introduced into EU legislation by the secalled InfoSoc Directivel

1.3. The economic impact of certain exceptions and
limitations to copyright in the European Union

Intellectual property matters for the competitiveness of the European audiovisual sector.
It creates wealth and jobs. According to a joint report byhe European Patent Offic& and
the Office for Harmonization in the Internal Marketi® about 39% of the total economic
activity in the European Union (worth some EUR 4.7 trillion annually) is generated pIPR
intensive industries, and approximately 26% of all employment in the Eropean Union (56
million jobs) is provided directly by these industries, while a further 9% of jobs in the
European Union stem indirectly from IPRintensive industries?”

11 See section 2.1. of this publication

12 For more information on this distinction e e.g. UNESCOQverview of exceptions and limitations b

copyright in the digital environment,

http://unesdoc.unesco.org/images/0013/001396/139696E.pdf

13 See 17 U.S.C. § 10https://www.law.cornell.edu/uscode/text/17.

14 See section 2.2. of this publication

15 Seehttps://www.epo.org/index.html.

16 Seehttps://euipo.europa.eu/chimportal/en/.

“"European Patent Office and Office for Harmonization in
intensi ve industries: contribution t o economi c perfor ma
Industry-Level Analysis Report, September 2013,
http://ec.europa.eu/internal_market/intellectualproperty/studies/index_en.htm

© European Audiovisual Observatory (Council of Europe) 2017
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As part d the | PR industries, Europeds cul tur
substantial contribution to economic growth, employment, innovation and social cohesion
in Europe. According to the European Commissiohthey represent around 4.5 % of the
European grossdomestic product and account for some 3.8 % of the EU workforce (8.5
million people). They contribute to innovation, skills development and urban
regeneration, and they have a positive impact on tourism and information, and
communication technology.

Excepions and limitations to copyright also have an economic impact: on the one
hand, they reduce the ability of rightsholders to monetise their economic rights; on the
other hand, in certain cases they are attached to a right to remuneration in favour of
rightsholders Whereas there are many different types of exceptions and limitations, there
are two types of exceptions that are particularly relevant for the audiovisual sector, not
only for their economic importance but also for their impact on culture and soiety at
large:

A Exception for digital preservation by cultural heritage institutions
A Exception for private copying.

1.3.1. The access to film heritage works in the digital era

Whatever the exploitation window, making heritage films available to the public meets
with both legal and technical obstacles:

A First, the clearance of rights faces many hurdles (edemand exploitation was not
foreseen in the authorsd contracts; product
or their heirs cannot be localised).

A Secondy, only a fraction of film heritage works have actually been digitised. Costs
can indeed be significant when digitisation implies an extensive restoration
process, and the investment cannot be recouped in the short term (and in
particular not from a VODonly exploitation). Only the major production
companies have the resources to engage in largescale restoration processs.

However, even in this case, only films with an expected commercial potential will

be concerned. The role of public funding inthe digitisation of both public domain

and copyrighted films is therefore paramount.That is why Article 5(2)c of the

InfoSoc Directive authorises member states to provide for an exception or

' imitation 6in respect of specifichleacts of
libraries, educational establishments or museums, or by archives, which are not

for direct or indirect ecfonomic or commerci

BEuropean Commi ssion,CelTher €EUaedpaadinedi sual vy, 2014,
https://europa.eu/europearrunion/file/825/download_en?token=p8YdsZ5b
19 See section2.2.2.1.1.of this publication.
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The digitisation of cinemas has theoretically lowered the cosbof re-releasng older films,
as expensivetraditional print copies are no longer necessaryHence, a growing number of
territories are opening up to film heritage in cinemas, increamg the number of national
players active in the market The competition to place heritage films incinemas which
are already suffering from a bottleneck of recent films has therefore increasedAt the
same time, film heritage works remain in demand for television channels,although
increasingly from the smallest oneswhich pay lower prices. Finally,the DVD crisis ha
impacted the film heritage market segment in different waysThe G6ci nephi |l ey mar k
resisted to a certain extent, as no substitute was available to replace DVD collection box
sets of classic and cult films. In turn, catalogue films that are not welknown appear to
have suffered the most from the crisisin the sector and from the competition with TV
channels, which has further narrowed the DVD film heritage market to a niche of film
lovers.

In this context, video-on-demand (VOD) could represent an omptunity to make
film heritage works available again; however, accessing the edemand services may be
challenging. Indeed, data gathered by the European Audiovisual Observatory suggests
that EU heritage films struggle to access VOB:

A Fewer EU heritage films make it from cinemas to ordemand than US films: 84%
of US film heritage works rereleased in cinemas in 2014 were available in
transactional VOD TVOD in October 2015, compared with 54% for EU films;
When released in VOD, EU heritage films were avalle in significantly fewer
countries (2) than US films (8).

p

The fragmentation of the European ordemand services, which implies significant
transactional costs to engage with many different national players, and the modest
revenue flows generated by VOBervices account, among other factors, for these figures.

The fact that public funding, through the Film Heritage Institutions (FHIs), plays a
key role in the digitisation of heritage films gives a specific weight to the discussion on
exceptions and limitations to copyright for the access to copyrighted film heritage works
for non-commercial use. The current legislative framework was established at a time
where digital exploitation was not foreseen. In several countries, a Film Heritage
Institution is not (explicitly) allowed to make digital copies of a film, a procedure which
would make local consultations easier (no need to have a dedicated technician to handle
the print). Furthermore, FHIs are prevented from setting up services providing remote
access b copyrighted film collections for students or researcherg® However, the

20 In 2016, the Eurgean Audiovisual Observatory, in a study for the European Commission, analysed the
opportunities and challenges for the exploitation of Film Heitage works in the digital era, see Fontaine G.,
Simone P.,The Exploitation of Film Heritage Works in the Digital Bfaropean Audiovisual Observatory for the
European Commission, 2016

http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=16404

21 Directive 2001/29/EC on copyright in the information society

http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0029:EN:HTML

2 Film Heritage in the EU- REPORT on the Implementation of the European Parliamemnd Council
Recommendation on Film Heritage 2012013 3 pages 3233 -European Commission, 2014,
http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_i#962.
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extension of copyright exceptions to digital is seen by rightsholders as a threat to the
commercial exploitation of their works.

1.3.2. Private copying

If the invention of the printing press in the 15" century allowed the widespread
distribution of books, & the beginning of the twentieth century, another major invention,
the phonogram, brought a miracle to the homes of millions of people the recording of a
performance of a work. Now therewas no longer any need to leave the house or learn to
play the piano to enjoy the pleasures of listening to music. With the phonogram, a new
business was also born: the production and the sale of music recordings.

A further revolution came in the early 1%0s, when sound recording equipment
was introduced into the mass market. This was a major change for both consumers and
the recording industry. For the first time, any individual could make exact, inexpensive
reproductions of sound recordings from the condrt of their own home. This also meant
that for the first time there existed an easy way to circumvent the business of selling
copies of sound recordings to private persons. The film industry would also experience a
similar revolution in the late 1970s, when video recorders found their way into the homes
of most people.

This new revolution was met with some resistance from the content industries.
Not so long ago, the former MPAA (Motion Picture Association of America) presidediack
Valenti,declaredatahear i ng on home recordi nlieVGRistcopyri gh
the American film producer and the American public as the Boston strangler is to the
woman home alongg?® Later, the film industry discovered that there was money to be
made wi t h buatthneof acigelo eegorder and embraced videotapes (later came the
DVDs, BluRays and VOD). But both the film industry and the recording industry never liked
the Grecy button. To them, private copying was
they tried 3 though unsuccessfullys- to have such recording equipment declared illegal.

Short of a legal basisto outlaw recording equipment and blank media, the issue
then became how to mitigate the harm undoubtedly caused to rightsholdersy private
copying o music recordings and audiovisual works. In 1965Germany pioneered the
solution to this problem in Europe: in the Gesetz tber Urheberrecht und verwandte
Schutzrecht§German Copyright Act)it introduced a levy on the sale of soundand video
recording equipment. In 1985, it added to the same law a levy on blank tapes for sound
and audiovisual recording. Soon, other European countries followed this path and
introduced a system of copyright levies into their national legislationz+

2 http://cryptome.org/hrcw-hear.htm.

2 SeeCabrera Blazquez F.Private Copying Levies at the CrossrqadsNikoltchev, S. (Ed)Who Pays for Private
Copying?IRIS plus 20114, EuropeanAudiovisual Observatory, Strasbourg 2011
http://www.obs.coe.int/documents/205595/264635/Iris_plus_20114 EN_FullText.pdf78e34a8f74b5-4ac5
9920-ed28a99dece0
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In the analogue world, the solution to impose a levy on recording devices and
media seemed reasonablepecause tape and video recorders were almost exclusively
used to copy protected works Then came the digital revolution, and everything became
lot more controversial. Since almst nobody used analogue equipment and blank media
for home recordinganymore, it seemed logical to impose levies on their digital surrogates
in order to compensate rightsholders for lossedncurred as a result ofprivate copying,
especially since digital technologies allow the production of an indefinite number of
perfect copies However, the extension of private copying levies todigital recording
equipment and blank mediahas been abundantly <criticised by
associations and even somenembers of academia They argue that this may go beyond
the original purpose of private copying levies. They defend the idea that, in our times,
when every piece of information is literally reduced to bits and any communication takes
the form of zeroes and ones, the same recording device or support can be used for
copying Lady Gagads | atest al bum, for backing
safeguarding | ast summerds holiday pictures. A
digital reproduction equipment and media without taking into consideration their actual
use may remunerate rightsholders for acts of copying unrelated to their creative woek.

Private copying, as defined in the EU copyright law, refers to the reproduction of
creative content for use in the private sphere. One of the important features of private
copying is that it is limited to the reproduction of content; therefore, commercial use of
reproductions, as well as ommunication to the public, distribution to the public, public
performance or adaptation is by definition out of the scope of private copying.Total
revenues collected in the Eiropean Union from levies have increased over the years from
598 million euros in 2007 to an all-time high of 804 million euros in 20142

For moredetails on the history of private copying leviessee Hugenholtz P.B, Guibault, L., van Geffen S., The
Future of Levies in a Digital EnvironmemMarch 2003, https://www.ivir.nl/publicaties/download/DRMé&levies -

report.pdf
% See Cabrera Blazquez F.dp.cit.
®While private copying levies are being attacked by the

different proposals have beenmade by civil society and even certain political partiesto extend the concept of
private copying levies to file-sharing on the Internet (icence globalen France,Kulturflatratein Germany, etc).
They submit that a file-sharing levy paid by Internet users in addition to their Internet access flatrate can
result in adequate remuneration for rightsholders and solve (at least in part) the problem of Internet piragy
see Cabrera Blazquez F.ap.cit.

27 See WIPO/de Thusikopiep. 13 & 14, http://www.wipo.int/edocs/pubdocs/en/wipo_pub_1037_2016.pdfSee
also EP report on private copying levies, JURlI Committee, rapporteur Castex, F., 17.2.2014, p. 4,
http://www.europarl.europa.eu/sides/getDoc.do?pubRef#EP//NONSGML+REPORT+RD14-
0114+0+DOC+PDF+VO0//EN
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2.International and European legal
framework

2.1. Exceptions and limitations at international level

2.1.1. The Berne Convention

2111.Gener al principle goveshnepgtestcegptions:

The Berne Conventiorfor the Protection of Literary and Artistic Works, usually known as
the Berne Convention, was adopted in 1886 and amended several times until its last
revision in 19792 The Convention contains a series of provisions determining the
minimum protection to be granted to authors in relation to their works, based on three

basic principles:

A - the principle of enational treatmenty
A-the principle of Gautomatic protectiony
A-the principle of cGindependence of protectio

In its original 1886 version, the Berne Conventionalready contained some provisions
allowing parties to limit the authorsd exclusive right of reproduction in certain
circumstances andto permit the reproduction of their protected works without their
authorisation. Article 9(2) of the Berne Convention provides as follows:

It shall be a matter for legislation in the countries of the Union to permit the reproduction
of such works in certain special cases, provided that such reproduction does not conflict
with a normal exploitation of tb work and does not unreasonably prejudice the legitimate
interests of the author.

Article 9(2) of the Convention has set out three conditions that today, still govern
exceptions and limitations to copyright and related rights under international and EUdw,
namely that they be limited:

28 Berne Convention for the Protetion of Literary and Artistic Works, WIPO, 9 September 1886, as last
amended in 1979,http://www.wipo.int/treaties/en/text.jsp?file_id=283698#P144 29304
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A to special case, provided that the act
A does not conflict with a normal exploitation of the work, and
A does not unreasonably prejudice the legitimate interests of the author.

These three conditonsk nown as -§ hep garetused tp determine whether or
not an exception or limitation is permissible under the international norms on copyright
and related rights. Although the threestep test under Article 9(2) initially applied
exclusively to the right of reproduction, it was later extended to all exclusive rights under
other international treaties.

2.1.1.2. Overview of exceptions and limitations under the Berne Convention

The limitations and exceptions to copyright under the Berne Convention can be guped
into the following categories:

A - GLimitationsy on protection, in the sense
particular kind of subjectmatter in question.

0 These limitations are mainly based on the assumption that there are clear
public policy grounds that copyright protection should not exist in the
works in question for example, in the interest of the public).

o These limitations concern official texts of a legislative, administrative and
legal nature (Article 2(4)), news of the day (Article 2(8) and speeches
delivered in the course of legal proceedings (Article Bis(1)).

A - Exceptions to protection for certain cecper mi
protected work without the authorisation of the author.

0 The policy ground for such excepins is based on the premise that certain
types of uses of protected works should be allowed if there is a public
interest that justifies overriding the private rights of authors in their works
in these particular circumstances.

0 Examples of these exceptios can be found in the Berne Convention (Paris
Act, 1971) in Articles 2is(2) (reproduction and communication to the
public of public addresses, lectures, etc., by the press), 9(2) (certain
exceptions to the reproduction right, subject to specific conditiors), 10
(quotation and use for teaching purposes) and 1bis (which permits
certain uses for reporting of news and the likey

2 Article 10(2) of the Berne Convention states that:

c(2) it shall be a matter for | egislation in the countrie
be concluded between them, to permit the utilization, to the extent justified by the purpose, of lierary or

artistic works by way of illustration in publications, broadcasts or sound or visual recordings for teaching,

provided such utilization is compatible with fair practice.

G(3) Where use is made of wor ks i nfthicAstiole, chentiocshalllyd t h t he »pr
made of the source, and of the name of the author i f it a
30 For further details seeRicketson, S., WIPO Study on Limitations and Exceptions of Copyright and Related

Rights in the Digital environment, 5 April 2003, presented atWIPO Standing Committeeon Copyright and

Related Rights, Ninth Session, Geneva, June 23 to 27, 2003,

http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=16805
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Another category could be added conceingc c o mpul sor vyy
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or

that allow a particular use of copyright material subject to the payment of

compensation to the copyright owner.
oln this case,

t he

aut hor ds

significantly reduced: the public interest justifies the use of the protected

work regardlessoft h e
appropriate remuneration.

aut ho g isis suljentsoadhe payment of

0 Specific provisions permitting such type of use are found in Articles
11bis(2) (Broadcasting and related rights) and 13 (possible limitation of the
right of recording of musical works), and theAppendix of the Paris Act of

Berne.

Most of these limitations and exceptions are usually made on an optional rather than
mandatory basis, in the sense that they set the limits within which national laws may
provide for limitations and exceptions to protection. The only exception that is mandatory
under the Berne Convention is the exception for quotation (Article 10(13,which must be
applied by the parties in their national laws. The Berne Convention does not prescribe a
particular model for the structuring of limitations and exceptions under national law.

Table 1. Overview oflimitations and exceptions under the Berne Convention

Abbreviations:

LW:Literary works

L: Limitations

E: Exceptions

CL: Compulsory license

M: Mandatory
P: Permissive

B: all rights underArt. 11bis(1)
R: Reproduction

PP: Public performance

PR: Public recitation

Source Subject Justification L Eor Mor P | Rights Conditions
matter

2(4) Official texts

(LW)

Informatory | L

2(8) News of the
day and
press
information

(Lw)

Informatory | L

2bis(1) Political and
legal
speeches

(Lw)

Informatory | L

31 Under Article 10(1) of the Berne Conventiong ( 1) |t

None
M All None
P All None
shall be permissible

which has already been lawfully made available to the public, provided that their makig is compatible with
fair practice, and their extent does not exceed that justified by the purpose, including quotations from

newspaperar t i cl es and periodicals

in the form of press
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Source Subject Justification L Eor Mor P | Rights Conditions
matter

2bis(2)

9(2)

10(1)

10(2)

10bis(1)

10bis(2)

11bis(2)

11bis(3)

13(1)

14bis(2)(b)

Public
lectures, etc.
(Lw)

General (All
works)

Quotation
(All works)

lllustration
in teaching
(All works)

Newspaper,
etc. Articles,
broadcast

works (LW)

Reporting
current
events (all
works)

Broadcasting
(all works)

Ephemeral
recording
(music &
words)

Recording of
music and
words

Cine works
co-authors
(limited)

Informatory | E

General E, CL

Informatory | E, CL

Educational @ E, CL

Informatory | E

Informatory | E

Public access CL

Convenience, E, CL
archival
preservation

New industry | CL

Convenience | E

Informatory
purpose

P R 3 step test

M All 1 Fair
practice

2 Justified by
purpose

P R, B 1 lllustration

2 Fair
practice

P R, B 1 No
reservation

2 Indication
of source

P Photos, Informatory
cine, B purpose

P B 1 Equitable
remuneration

2 Moral
rights
respected

P R 1 Must be
cepheme

2 Exceptional
aocumentary
charact
(archival)

P R 1 Already
recorded

2 Equitable
remuneration

P R, B, PP No contrary
stipulation
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Source Subject Justification L Eor Mor P | Rights Conditions
matter

Censorship | State power All rights | Must be for
(all works) censorship
reasons, none
other
Implied/ancillary = Minor De minimis E P PP, B, PR ' De minimis
agreement reservations
between parties
Implied/ancillary = Translations | Necessity E P R, PP, PR, Those
agreement B (not applicable
between parties 11bis, 13 ) under arts
2bis, 9(2), 10
and 10bis
Implied/ancillary | Anti- State power | L P All rights | Must be for
agreement monopoly anti-trust
between parties | controls (all reasons, none
works) other

Source: WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital environment (2003).

2.1.2. Extension of the scope of the threestep test under the
TRIPS Agreement

Similar provisions exist in the World Trade Organisation agreement on TraelRelated
Aspects of Intellectual Property (TRIPS Agreement), which confirmed the use of the three
step test as a valid tool for evaluating limitations and exceptionst o aut hor ds ri ght s.
13 of t he TRI PS Agreement , entitl ed GLi mitat
exception clause applicable tothe exclusive rights of copyright holders. Its wording

derives largely from Article 9(2) of the Berne Conventionbut its scope is broader as it

applies to all economic rights and not only to reproduction rights.

Under Article 13 of the TRIPS Agreement, limitations and exceptions to exclusive
rights may only be introduced or maintained if the conditions of the threestep test are
met and are thus confined to (1) certain special cases, which (2) do not conflict with
normal exploitation of the work, and (3) do not unreasonably prejudice the legitimate
interests of the rightsholder.

A Panel Report by the WTO Dispute Sé¢ment Body (DSBj in June 2000gave a
clarifying interpretation of the three-step test. First of all, it confirmed that d¢ ) the three
conditions apply on a cumulative basis, each being a separate and independent

32 Article 13 TRIPS was considered by a Panel established dyet WTO Dispute Resolution Body ithe United
States 3 Section 110(5) of the US Copyright Act - WT/DS160/R - 15 June 2000.
https://www.wto.org/english/tratop_e/dispu_e/1234da.pdf
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requirement that must be satisfied. Failue to comply with any one of the three conditions
results in the Article #¥3 exception being disal

With respect to the first condition of Arti
criteria, the DSB considered that it requires tha@t ) a limitation or exception in national
| egi sl ation should be clearly definedlTheand shou
DSB added thatdi ) a limitation or exception may be compatible with the first condition
even if it pursues a special purpose whose underyg legitimacy in a normative sense
cannot bex*»discerned. y

Concerning the second condition of Article 13t h a't the exception d
conflict wi t h a nor ma the BSEfipst ciifiedahtatithes showddfbe t he wor
judged for each exclusive ight individually. Secondly, it emphasised thec e mpi r i c al or
quantitative aspect of the connotation of Jnor
or ordimearmgasure of the 6 nashoud dlso,@ccedingtdo t at i ony
the DB, take into account future (plausible) forms of exploitation that could acquire
economic or practical importance®

Finally, as regards the thirdcondition o f the test, t hathott he exc
unreasonably prejudice the legitimate interests of the righshold e r y , SB giveg sorbe
interpretation of the various notighaidersatt i ncl u

stake and which attribuandshenaketitdhremofcl epgi € mi
what should const it ufThus, acoordemgitothedss sjo)tha fotiory o n e .

of Jjinterestd 1is not necessarily I|limited to ¢
det r i mentampasses both a legal right or title to a property and more generally

cGsomething that i s500fA 8amar ampd®nthchothgdadnd, per son.
a Glegitimatey interest is understood from a n

than from a mere lawfulness perspective, and it should be understood} ) in the context
of calling for the protection of interests that are justifiable in the light of the objectives

that underlie the protection of exclusive right
As for the notion of prejudice, the DSB refers to its ordinary meaning as damage,

harm or i nj pnat ynreasonhbdef e @ ¢ & acslightly stricter threshold than

Jreasonabl ed. T hp rso p cart teindensimeid ey ofrae a s r average

% Ibid, p. 31, paragraph 6.97.

34 Ibid, p. 34, paragraph 6.112.

% @i ) one way of measuring the normative connotation of normal exploitation is to consider, in addition to
those forms of exploitation that currently generate significant or tangible revenue, thos forms of exploitation
which, with a certain degree of likelihood and plausibility, could acquire considerable economic or practical
importance. In contrast, exceptions or limitations would be presumed not to conflict with a normal
exploitation of works if they are confined to a scope or degree that does not enter into economic competition
with non-exempted uses.(i ) an exception or limitation to an exclusive right in domestic legislation rises to
the level of a conflict with a normal exploitation of the work (i.e. the copyright or rather the whole bundle of
exclusive rights conferred by the ownership of the copyright) if uses, that in principle are covered by that right
but exempted under the exception or limitation, enter into economic competition with the ways that
rightsholders normally extract economic value from that right to the work (i.e. the copyright) and thereby
deprive them of signif i c anbid., mp 48, paragrapghs ®18@anct6cl8ime r ci al gai ns.
% |bid, p. 57,paragraph 6.223.

%7 Ibid, p. 58, paragraph 6.224.
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considerable amount or sizeg T h e (qiatles to determine at which degreeor level

a prejudice may be considered as unreasable and how t© measure or quantify it. The
DSB proposesthat it be estimated in economic terms based on the value of exercisingpr
example by licensing such rights, but highlights at the same time that legitimate interests
are not necessarily limited tothis economic value. This shall be assessed on a cabg-
case basisThe approach taken by Article 13 of the TRIPS Agreement has generally been
accepted and has paved the way for the WIPO Intern@teaties in a decisive way.

2.1.3. Exceptions and limitations inthe digital age: the WIPO
Internet Treaties

In 1996, two additional treaties were adopted within the framework of the WIPO, with a

view to updating and supplemening the Berne and Rome Conventions in the field of

related rights,® and adequately responéhg to the questions raised by the development of

technologies and the new forms of dissemination of works via the Internet. The WIPO

Copyright Treaty (WCTJ and the WIPO Performance and Phonogram Treaty (WPPTF)
commonly referred t o -wlbchenteredimdfarce m POOZ requifer eat i e s )
parties to provide a framework of basic rights to creators in relation to the use of their

works and to ensure that creators will continue to be adequately andféectively protected

when their works are disseminated through new technologies in the digital environment.

To maintain a fair balance of interests between the owners of rights and the
general public, the treaties further clarify that countries have reasoable flexibility in
establishing exceptions or limitations to rights in the digital environment. The Internet
Treaties provide that countries may, in appropriate circumstances, grant exceptions for
uses deemed to be in the public interest, such as for neprofit educational and research
purposes.

Thus, for example, Article 10 of the WCT provides foits parties to enact
exceptions within the confines of the three-step test;** as follows:

Article 10 Limitations and Exceptions
(1) ContractingParties may, intheir national legislation, provide for limitations of or
exceptions to the rights granted to authors of literary and artistic works under this Treaty

% The Rome Convention secures protection in performances for performers, in phonograms for producers of
phonograms and in broadcastsfor broadcasting organizations. For further information, seeWIPO, Rome
Convention for the protection of Performers, Producers of Phonograms and Broadcasting Organisations, 26
October 1961, http://www.wipo.int/treaties/en/text.jsp?file_id=289757.

3% WIPO Copyright Treaty, 2@ecember 1996 http://www.wipo.int/wipolex/en/details.jsp?id=12740.

40 WIPO Performance and Phonograms Treaty, 20 May 1996,
http://www.wipo.int/wipolex/en/details.jsp?id=12743.

41 This principle hasonce againbeen confirmed in two other copyright treaties; in the BTAP (Beijing Treaty
on Audiovisual Performance®f 24 June 2012) and in the Marrakesfireaty of 27 June 2013 (Marrakds Treaty

to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired, or Otherwise Print
Disabled).
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in certain special cases that do not conflict with a normal exploitation of the work and do
not unreasonhly prejudice the legitimate interests of the author.

(2) Contracting Parties shall, when applying the Berne Convention, confine any limitations
of or exceptions to rights provided for therein to certain special cases that do not conflict
with a normal exjpitation of the work and do not unreasonably prejudice the legitimate
interests of the author.y

Furthermore, the Agreed Statement to Article 10 clarifies thigpoint and allows scope for
signatory nations to extend exceptions in the digital environment:

Agreed Statement concerning Article 10

It is understood that the provisions of Article 10 permit Contracting Parties to carry
forward and appropriately extend into the digital environment limitations and exceptions
in their national laws, which have been msidered acceptable under the Berne
Convention. Similarly, these provisions should be understood to permit Contracting Parties
to devise new exceptions and limitations that are appropriate in the digital network
environment.

It is also understood that Adle 10(2) neither reduces nor extends the scope of
applicability of the limitations and exceptions permitted by the Berne Convention.

Ninety-three countries*? have adhered to the WCT (94 to the WPPT), 49 of which did so
between 1996 and 1997. The WCT and ®¥PT are in force in most of these countries.

All the principles and values promoted in the WCT and WPPT were later confirmed
through the adoption, in 2012, of the Beijing Treaty on Audiovisual Performances
(BTAPY? which has been signedby 77 countriesto date, but which is not yet in force. As
regards limitations and exceptions, Article 13 of the Beijing Treaty incorporates the
"three-step testyto determine limitations and exceptions, as provided for in Article 9(2) of
the Berne Convention, extending itsapplication to all rights. The accompanying Agreed
Statement provides that the Agreed Statement of Article 10 of the WCT applies similarly
to the Beijing Treaty, that is, that such limitations and exceptions as established in
national law in compliance with the Berne Convention may be extended to the digital
environment. Contractingstates may devise new exceptions and limitations appropriate
to the digital environment. The extension of existing or the creation of new limitations
and exceptions is allowedif the conditions of the "three-step test" are met.

42 Seehttp://www.wipo.int/treaties/en/ShowResults.jsp?lang=en&treaty _id=16
43 WIPO, Beijing Treaty on Audiovisual Performances, 24 June 2012,
http://www.wipo.int/ wipolex/en/details.jsp?id=12213
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z. Exceptions and limitations to copyright

2.1.4. New mandatory exceptions for blind and visually
impaired persons under the Marrakesh Treaty

The dvlarrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind,
Visually Impaired, or Otherwise Print Disabley (Marrakesh Treaty# is the latest
international copyright treaty adopted under the aegis of the WIPQit was adoptedon 27
June 2013 and entered into force on 30 June 2016, after having achieved the deposit of
20 instruments of ratification or accession by eligible parties. The main objective of this
Treaty is to create a set of mandatory limitations and exceptions for the benefit of the
blind, visually impaired and otherwise print disabled (VIPS).

The Marrakesh Treaty requiregontracting parties to introduce a standard set of
limitations and exceptions to copyright rules in order to permit reproduction, distribution
and the making available of published works in formats designed to be accessible to VIPs,
and to permit the exchange of these works across borders by orgasations that serve
those beneficiaries.

The beneficiary persons to theTreaty are those affected by a range of disabilities
that interfere with the effective reading of printed material, including persons who are
blind, visually impaired or print disabled, or persons with a physical disability that
prevents them from holding and manipulating a book. The definition of works included
within the scope of the Treaty is also broad as it covers all works "in the form ofeixt,
notation and/or related illustrations, whether published or otherwise made publicly
available in any media", including audio books. The organisations which are in charge of
performing the crossborder exchange encompass many neprofit and government
entities. They are either specifically authorsed or "recognsed" by the government as
entities that provide many functions including education and information access to
beneficiary persons.lt is their duty to establish and follow their own practices inseveral
areas, which include establishing that the persons they serve are beneficiary persons
providing services only to those personsdiscouraging unauthorsed uses of copiesand
maintaining "due care" in handling copies of works.

The Marrakesh Treatyprovides for specific rules regarding both domestic and
crossborder limitations and exceptions. At the domestic level,contracting parties are
required to have a limitation or exception to domestic copyright law for VIPs for the rights
of reproduction, distribution, and making available to the public. Authorsed entities may,
on a nonprofit basis, make accessible format copies, which can be distributed by nen
commercial lending or by electronic communication; the conditions for this activity
include having lawful access to the work, introducing only those changes needed to make
the work accessible, and supplying the copies only for use by beneficiary persons. VIPs
may also make a personal use copy where they have lawful access to an accessible format
copy of a work. At the domestic level countries can confine limitations or exceptions to

4 The Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired,
or Otherwise Print Disabled WIPO, 27 June 2013ttp://www.wipo.int/treaties/en/ip/marrakesh/ .
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those works that cannot be "obtained commercially under reasonable terms for
beneficiary persons in that market#

At crossborder level, contracting parties are required to allow the import and
export of accessible format copies under certain conditions. Regarding importation, when
an accessible format copy can be made pursuant to national law, a copy may also be
imported without right holder authorisation. With reference to exportation, accessible
format copies made under a limitation or exception or other law can be distributed or
made available by an authorsed entity to a beneficiary person or authorsed entity in
another contracting party. This specific limitation or exception requires the exclusive use
of the works by beneficiary persons, and the Treaty also clarifies that, prior to such
distribution or making available, the authorised entity must not know or have reasonable
grounds to know that the accessible fomat copy would be used by others.

The Treaty leavescontracting parties the freedom to implement its provisions
taking into account their own legal systems and practices, including determinations on
"fair practices, dealings or uses", provided they complyvith their dhree-step testy
obligations.# It also requires WIPO to establish an "information access point" to allothe
voluntary sharing of information facilitating the identification of authori sed entities, and
contracting parties to assist their authaised entities engaged in crossborder transfer
arrangements.

As the EU signatory to this Treaty, the recently proposed Copyright package
includes two regulatory instruments in order to ensure its implementation in the member
states#’

2.2. Exceptions to copyridit and related rights in the EU
acquis

2.2.1. General overview

The EU copyright legal framework harmoniseghe rights of authors and neighbouring
rightsholders and seeks to harmonise exceptions and limitations to these rights. As
explained in Chapter 1, an excepon to an exclusive right means that a righsholder is no

45 Article 4.4, Marrakesh Treatygp. cit.

46 There is no requirement to be aparty to any other international copyright treaty to join the Marrakesh
Treaty, accessionis open to Member States of WIPO and to #hnEuropean Union. Howeverontracting parties
that receive accessible format copies and do not have obligations to comply with the threstep test under
Article 9 of the Berne Convention must ensure that accessible format copies are not redistributed oide their
jurisdictions. Alsqg crossborder transfer by authorized entities is not permitted unless thecontracting party in
which the copy is made is a party to the WIPO Copyright Treaty or otherwise applies the thraséep test to
limitations and exceptions when implementing the Marrakesh Treaty

47 See section 6.3. of this publication
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longer in a position to authorise or prohibit the use of a work or other protected subject
matter, as the beneficiary of the exception is already authorised by law to do sG@he main
objectives of the exceptions and limitations provided in EU laware to achieve public
policy goals, such as fundamental freedoms, education or researatr to facilitate the use
of protected content in specific circumstances.

Most of the exceptions in the acquis communautairare optional for the member
states to implement. They are set out in fivedirectives, as follows:

A The InfoSoc Directive (Directive 2001/29/EC, Article B)

A The Software Directive (Directive 2009/24/EC, Articles 5 and 8)

A The Database Diective (Directive 96/9/EC, Article 6 and %)

A The Directive on Rental Right and Lending Right (Directive 2006/115/EC, Articles

6 and 10}*
A The Orphan Works Directive (Directive 2012/28/EU, Article 8)

The InfoSoc Directive is themost horizontal of these directives as it aims at harmonising
the exceptions to copyright and related rights and applies to all types of workswith the

exception of computer programs and databaseswhich continue to be regulated by the
Software and the Databae Directives.

2.2.1.1. The rationale for exceptions under the InfoSoc Directive

The InfoSocDirective entered into force on 22 June 2001. As part of the Lisbon Agenda of
2000, whose main objective was to foster the growth of the knowledgebased economy in
the European Union, the directive seeks to create a general and flexible legal framework
at Community level with a view to fostering the development of the information society
in Europe® To that end, it aims at harmonising the principles and rules of copyrightdw
that were deemed essential to the protection of works and creative content in the
information society, both to increase the legal certainty of market players and to provide
a high level of protection of intellectual property.>* The other general objective of the

48 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the informatio society, http://eur -lex.europa.eu/legat
content/FR/TXT/?uri=CELEX%3A32001L0029

4 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 200%n the legal
protection of computer programs

http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1L.:2009:111:0016:0022:EN:PDF

%0 Directive 96/9/ECof the European Parliament and of the Councibf 11 March 19960n the legal protection

of databases http://eur -lex.europa.eu/legatcontent/EN/TXT/?uri=CELEX%3A31996L0009

51 Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right
and lending right and on certain rights related to copyright in the field of intellectual property, http://eur -
lex.europa.eu/legatcontent/EN/ALL/?uri=CELEX%3A32006L0115

52 Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain
permitted uses of orphan works http://eur -lex.europa.eu/legatcontent/EN/TXT/?uri=CELEX%3A32012L.0028
53 Recital 2 of the InfoSoc Drective.

>4 Recital 4 and 9 of theInfoSoc Drective.
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Exceptions and limitations to copyright

directive was to transpose into Community law the international obligations arising from
the WIPO Internet Treaties.

As part of this exercise, theDirective dealt extensively with copyright exceptions,
first due to the impact of digital technologies and the Internet on the crossborder
circulation of protected works covered by an exception and, secondly, in view of the new
digital uses of works derived from the information society. In doing so, theDirective
pursued the specific objective of strikng a balance between the rights and interests of
copyright holders andthose of the public at large, while at the same time reaching an
adequate level of harmonisation of exceptions irthe member states.

In addition, the Directive clarifies in its preamble that the objectives of the
promotion of culture and the safeguard of public interests should not be achievedb the
detriment of a high level of protection for copyright holders, in particular as regards
illegal forms of the distribution of counterfeited or pirated workss

As far as exceptions are concerned, the harmonisation objectivas explained in
Recital 31 of the Directive, stresses the need to reassess the existing exceptions and
limitations, as set out by the member statesin the light of the new electronic
environment. Differencesbetween national laws in relation to exceptions and limitations
are considered to have direct negative effects on the functioning of the Internal Market of
copyright and related rights and this impact is expected to Bcome more pronounced in
view of the further development of the transborder exploitation of works and crossborder
activities.® However, this harmonisation task proved to be a difficult and controversial
exercise, which may explain in part the delay betweer the first introduction of the
proposal in 1997 and the adoption of the final text in 2001. The final text of the Directive
provides for an exhaustive enumeration of exceptions and limitations to the reproduction
right and/or the right of communication to the public, based on the different legal
traditions in the member states.

2.2.1.2. The regime of exceptions under the InfoSoc Directive

The regime of exceptions and limitations is contained in Article 5 of the InfoSoc Directive.

The Directive providesonly one obligatory exception, and this concernsservice
providers, telecommunications operators and certain others in limited circumstances for
particular acts of reproduction which are considered technical copies, provided that those
acts of reproduction form an esential part of a technological process and take place in
the context of a transmission in a network (Article 5(1)).

Apart from this mandatory exception, theDirective provides for an exhaustive list
of optional exceptions to the reproduction right and iight of communication to the public
(and to the distribution right under certain conditions). All are optional and therefore

% Recital 22 of the InfoSoc Diective.

% The first draft proposal presented in 1997 stated that the degree of harmonisation of exceptions had been
made dependent on their impact on the smooth functioning of the Internal Market, taking due account of the
principle of subsidiarity and proportionality and of the new WIPO obligations.
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member states may choose to applynone, someor all of them. However, the list is
exhaustive, which means that no other exception ry beadded to it. Article 5 thus leaves
a great degree of discretion to the member states to decide which exceptions to introduce
into their national legislation and how to implement them. Furthermore, the Directive
does not determine the conditionsapplicable to each exception, so member states are
free to transpose them according to their legal traditions.

Some exceptions must be accompanied by fair compensation to rigsftolders,
namely reprography (photocopying), private copying and broadcasts remluced for
viewing or listening in certain social institutions. However, member states are givesome
flexibility in how to interpret this notion of
the EU legislator to provide adequate compensation to rightholder s (jJt o compens
t hem ade Reciiat I Thif notion must be distinguished from the notion of

cequitable remunerationy as used in Articles
Directive, which is based on the assumption that authors are entéd to remuneration for
every act of wusage of their pinterélig inkedthevor ks . G

possible harm that derives from the act in question according to Recital 35 of the
Directive®” It is up to the member states to decide onthe precise form of such
compensation in accordance with their own legal traditions and practices.

Any exception introduced by a member state shall comply with the three
conditions set forth in Article 5(5) of the Directive. This article introduces into the acquis
communautairet h e Gsttheepe et est y introduced by t he Bern
incorporated into the TRIPS Agreement and WIPO Internet Treaties.

During the negotiations for the Directive, one of the most controversial aspects
related to the compatibility of exceptions with technological measures against
circumvention. In fact, the question of how to ensure that an exception can be enjoyed
when the rightsholder has also put in placea technological protection measure (TPM)
such as ananti-copying device or a Digital Rights Management (DRM) program, was
much discussed The final compromise resulted in Article 6 of theDirective providing first,
that rightsholders have complete control over the manufacture, distribution, etc. of
devices designed tocircumvent anti-copying devices. Secondly, théirective states that
rightsholders, either voluntarily or by way of agreements with other parties have to
provide those who would benefit from a particular exception for example schools,
libraries, etc.) wih the means to do so. Member states shall take appropriate measures to
ensure that such means exist (Article 6(3)

In the specific case of the private copying exception, the adoption by rigisholders
of adequate measures to limit the number of reprodudbns in digital recording media was
considered compatible with the Directive, due to the quality and the quantity of private
copying that is made possible in the digital environment justifing greater protection to
rightsholders. This provision would be ekensively discussed among stakeholderat a

57 According to Recital 35 of the InfoSoc Directivethe payment of any compensation should take into
account : (1) the epossible harm to the rightsholdersy;
payment y; and (iii) that no obligation for payment arises
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later date, some of them arguing that technological measures against circumvention
would justify the end of the private copying exception in the digital context.

2.2.2. Main exceptions related to the digital environment

Setting aside exceptions related to technological processes such as the exception for
temporary acts of reproduction under the InfoSoc Directive it is possible to classify
exceptions and limitations to copyright permitted under EU law into three main
categories, based on their underlying foundations

A the exceptions and limitations in favour of the public interest, including access to
knowledge and information;

A the exceptions and limitations in favour of fundamental freedoms, including
freedom of expression, freedom of the press and the right to information; and

A the exceptions and limitations for the benefit of private use.

Of these categories, some exceptions and limitations permitted under theacquis
communautaireare more likely to have the most impact in the digital environment that
will be examined below.

2.2.2.1. Exceptions in favour of the public interest

Some exceptions and lintations recognised under the EUacquisaim at encouraging the
dissemination of knowledge and information among members of society at large. These
exceptions and limitations reflect the idea that society as a whole will gain greater
benefit from allowing certain specific uses of protected works without the righsholderd s
consent, under certain specific conditions, than from respecting his/her exclusive right of
authorisation. This is the case, for examplewith the exception for the benefit of libraries,
educational establishments, archives and museumsthe exception for the purpose of
teaching or scientific research or the exception for public lending right, whose objective
is to promote culture.

Many other exceptions which will not be addressed in this ctapter could be
included in this category. the exception for the benefit of disabled persons (Article 5(3)b
of the InfoSoc Directive) for the purpose of public security or to ensure the proper
performance or reporting of administrative, parliamentary or jdicial proceedings (Article
5(3)e for use during religious or official celebrations (Article 5(3)gfor use of works such

% The exception for temporary acts of reproduction isthe only mandatory exception under the InfoSoc
Directive (Article 5(1)).It concerns the right of rgproduction for certain temporary acts of reproduction which
are an integral and essential part of a technological process (temporary copies), and which aim to enable a
lawful use or a transmission in a network between third parties by an intermediary, of work or other subject
matter (e.g. browsing, caching, reproduction on Internet routers).

% Lepage, A., Overview of exceptions and limitations to copyright in the digital environmente-Copyright
Bulletin, JanuaryMarch 2003, http://unesdoc.unesco.org/images/0013/001396/139696E.pdf
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as works of architecture or sculpture made to be located permanently in public places (or

Gpanoramay exception) (Article 5(3)h), etc.

2.2.2.1.1. Exceptions for the benefit of libraries, educational estalishments, archives
and museums

Libraries, archives and museums and other institutions, whose purpose is to preserve a
collection of copyright-protected works and to provide access thereto for resach,
education or private study benefit from several exceptions under EU law. Such exceptions
limit copyright to accommodate key publicinterest missions of the libraries, such as the
preservation of and the access to knowledge and cultureThey aim at ensuring the
preservation of the collections (Article 5(2)cof the InfoSoc Directive) enabling the public

to consult works on the premises of the establishment (Article 5(3)rof the InfoSoc
Directive), or they authorise public lending by libraries (Article 6 of the Rental and
Lending Directive). However, all these exceptions are formulated in broad terms that
allow a great degree of flexibility as to their implementation by member states.

Thus, for example, Article 5(2)c of the InfoSoc Directive authorisesmember states

to provide for an exception or | imitation

by publicly accessible libraries, educational establishments or museums, or by archives,

which are not for direct or indirect economic or commercialad vant age. y Al thoug

article is very clear in the identification of the beneficiaries of the exception® it does not

gi ve any detailed requirements i n rel ati

concerned and for what purposes those acts of reprduction are allowed. It is generally
understood that the objective of this provision is to enable libraries to copy works for
preservation purposes, which can include a large variety of activities. However, at the
time of adoption of the Directive, libraries were only emerging as digital actors, and the
activities of preservation and restoration undertaken by them at that time did not include
the same activities asexist today in a digital environment. The notion of preservation and
archiving itself can encmmpass different activities depending on the interpretation given
by member states. It can includefor example, the restoration of damaged parts of a work,
or some preventive activities; it can also cover the copying of oftertonsulted works the
copying for archives, orthe format-shifting of works, depending on national laws.

Other issues remain open in Article 5(2)csuch asthe number of copies authorised,
the possibility of making digital copies, or the types of works which can be reprodced in
the framework of this exception. This exception does not require fair compensation to
copyright owners however, as is the case forany exception of the Directive, member
states can decide to applythis measure

8 Recital 40 of the InfoSoc Directive specifies that the exception only applies to nosprofit-making
establishments such as phblicly-accessible libraries and equivalent institutions, as well as archives

© European Audiovisual Observatory (Council of Europe) 2017

Page23

Gi

on



Exceptions and limitations to copyright

2.2.2.1.2. Exception for the purpose of teachmg or scientific research

As mentionedearlier, teaching is one of the few exceptions listed in thefirst version of

the Ber ne Convention adopted i n 1886. I nitiall"
educational or ,Stwasdatertreformulat epdu rapso seeislyl ustrati on f
Exceptions for educational and research purposes are also largely present in tlaequis
communautaire?

The exception provided for in the InfoSoc Directive is worded in very broad terms
as it does not give any detailsin relation to its scope; it is only specified that the purpose

should besolelyi | | ustration for teaching or scientific
not defined in the Directive either.52 On the other hand, in the absence of any specification
inrel ati on to the notion of Gillustrationy, it i

to illustration by any means and media and by any technique. As to the works used for
illustration, it is assumed that there must be a link between the work that isused and the
topic of the teaching. The condition of illustration as well as the length of the work which
is used may also be interpreted differently depending on the type of work considereddf
example, photograph, poem, book, film, etc.}

Article 5(3)a of the InfoSoc Directive also refers to uses of works in the context of
Gscientific researchy, without providing any
notion. The purpose of research was already mentioned in the Rental and Lending
Directive (Aticle 10(1)d and in the Database Directive (Articles 6(2)b and 9(b), where it
was specified in the preamble that the term 6s
and the human sciences.

The exception for education and teaching does not determine itdeneficiaries,
which can include any institution providing teaching or doing research, as well agny
individual undertaking research. In addition, Recital 42 of the InfoSoc Directive specifies
that the organisational structure and the means of funding ofthe establishment

61 Exceptions for educational and research purposeare included in three EU Directives.:

Article 10(1) of the 1992 directive on rental and lending right and on certain rights redted to copyright in the

field of intellectual property -1 at er codi fied in the directive 2006/ 115 (t
all ows member states to |imit related rights for use G6sol
Article 6(2)b) and 9(b) of the Database DirectiVg respectively for copyright andsui generiright, admit an

exception for the purpose of illustration for teaching or scientific research.

Article 5(3) of the InfoSoc Directive allows member states to provideor exceptions to the reproduction right

and to the right of communication to the public and of m
for the sole purpose of illustration for teaching or scientific research, as long as the source, includintpe

aut hor ds name, i s indicated, unl ess this turns-out t o be
commerci al purpose to be achieved.y The exception can al
includes distance learning in the sope of the exception.

62 Recital 14 of the InfoSoc Directiver e f er s t o education and teaching, outl in
seek to promote learning and culture by protecting works and other subjeetatter while permitting
exceptions or limitatonsi n t he public interest for the purpose of edu
no explanation as to the differences between both notions.

6 The exception for illustration for teaching could, in certain cases, overlap the exception for quotatiors

which is already the cases in many member states where the exception for quotation includes the purpose of

teaching - but not necessarily, since entire works (e.g. photograph or poetry) could also in theory enter into

the scope of this exception.
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concerned are irrelevant. Thereforeboth public and private educational and research
institutions can benefit from the exception$ Furthermore, the Directive does not limit in
any way the categories of works that could be covered by thexception.

According to Article 5(3) of the InfoSoc Directive, only acts accomplished with a
non-commercial purpose will benefit from the exception. This condition applies both to
teaching andto scientific researches

The provision that the use is limted gt o t he extent j-usti fied
commer ci al purpose to be achi ethesdopeofthetuseoduces ¢
as well as the length of the portion of work used shall not exceed what is strictly
necessary to illustrate teaching or to do resarch.s Other conditions governing the use of
this exception include indicating the source (or instance, including the name of the
author, and also possibly the title of the work, the publisher, etc.).

Although none of the directiveswhich provide for the possibility of allowing such
an exception in the member states require that it be accompanied by somelement of
remuneration to the rightsh ol der s, t he applsitceapt itoens toyf ntahye recets
the member statehaving to provide for someform of compensation.

2.2.2.1.3. The exception for public lending right

Rental and lending rights have been introduced as exclusive rights in theacquis
communautaireby the Rental and Lending Directive? According to this Directive, EU

member states must introduce &ws granting the right to authorise or prohibit the rental

and lending of originals and copies of copyright works. The exclusive lending right shall

belong to the author, the performer, the phonogram producer and the producer of the first

fixation of a film (Article 3(1) of the Directive). According to the Rental and Lending
Directive, the noti on of publit lendidgsimce, gyccoodimdty r ef er s
its Article 2(1)Db, cdl endingd means making ava

64 The Datlbase Directive allows theMember States to exclude some teaching and research establishment

from the benefit of the exception to the sui generisright, but such a rule in not contained in the InfoSoc

Directive.

% Recital 42 of the InfoSoc Directive alsgpr ovi des t hat oewhen applying-the excep
commercial educational and scientific research purposes, including distance learning, the na@ommercial

nature of the activity in question should be determined by that activity as such. Therganisational structure

and the means of funding of the establishment concerned
clarification would confirm that tuition fees for registration to a school or university will not prevent the

application of the exception. The purpose of the teaching or research activity itself will determine whether

the non-commercial dimension is satisfied.

66 This aspect should be kept in mind when considering other possible educational uses, such as the making

of anthologies. Although Article 5(3) a) of the Infosoc Directive seems to be flexible enough to cover teaching

anthologies, these should be solely for teaching purposes, and comply with both the necommercial

requirement and the three step-test.

67 Directive 2006/115/EC on rental and lending right and on certain rights related to copyright in the fld of

intellectual property, op. cit.
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and not for direct or indirect economic or commercial advantage, when it is made through
establishments which ate accessible to the publ

I n practice, the notion of Gpublic Il ending
remuneration that in most countries replaces the exclusive right of public lending, as
allowed under Article 6 of the Rental and LendingDirective. The objective of sucha
derogation is the promotion of cultural objectives, as provided in Article 6(1), which refers
to the flexibility given to member states in determining the remuneration. Some
establishments could be exempted from any remunerationwith the exception of lending
of phonograms, films or computer programs if those categories of works are encompassed
in the lending right (Article 6(2). Article 6(3) even allows member states to exempt certain
categories of establishments from this remuneration. Such establishments are in the first
pl ace public Iibraries. Depending in particul al
national law, university libraries and those of educational establishments may also be
covered.

The Rental and LendingDirective leaves member statesa great deal of discretion
in the way they exercise the public lending right exception, which reflects the
compromise found at the time between complying with the Internal Market needs on the
one hand and taking into account the different traditions of member states in this area on
the other.®

2.2.2.2. Exceptions based on fundamental freedoms

A number of exceptions permittel under EU law are based on objectives of guaranteeing

fundamental freedoms, in particular the freedom of expression, the freedom of the press

and the right to information. Freedom of expression essentially concerns the possibility to

seek, gather and diseminate information. All these activities form an essential
prerequisite to the sdmavaliesigaderhocrptiesogetye ds opi ni or

The exception for quotations for purposes such as criticism or review (Article 5(3)d
of the InfoSoc Directive),as well as the exception for the purpose of caricature, parody or
pastiche (Article 5(3)k are of particular importance among the limitations recognised in
EU law to protect usergffreedom of expression and promote the free flow of information.

Concerningthe use of protected works for quotation, Article 5(3)d of the InfoSoc
Directive establishes that member states may provide for exceptions or limitations to the
right of reproduction, the right of communication to the public, and of making available
to the public in the case of:

guotations for purposes such as criticism or review, provided that they relate to a work
or other subjecmatter which has already been lawfully made available to the public

% Conversely, the notion of rental, according to the directive, means making available for use, for a limited
period of time and for direct or indirect economic or commercial advantage.

8 See Report from the Commission to the Council, the European Parliament and the Economic and Social
Committee on the public lending right in the European UnionCOM/2002/0502, final,

http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52002DC0502:EN:HTML
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that, unless this turns out to be impossible, the sourcei ncl udi ng t he autho
indicated and that their use is in accordance with fair practice, and to the extent
required by the specific purpose.

This provision follows on from the provision of the Berne Convention, in that it allows
quoting from works already published on the condition that it is compatible with fair
practice and to the extent justified by the specific purpose. Article 5(3)d contains no
specific indications concerning the permitted length of the quotation. Finally, as a rule,
the name of the author and the source of the quoted work must be indicated in the
quotation, in so far as it is possible.

Other exceptions permitted under the InfoSoc Directive are also based on
objectives of fundamental freedom, such as reproduction by therpss communication to
the public or the making available of published articles on current economic, political or
religious topics or of broadcast works (Article 5(3)¢)and the use of political speechesand
extracts of public lectures or similar works to the extent justified by the informatory
purpose (Article 5(3)f), etc.

2.2.2.3. Exceptions for the benefit of private use the private copying exception

This group of exceptions refers to the situations wherby it is impossible for rightsholders

to exercise ther exclusive rights of authorisation in relation to their works. This limitation

is found in the socal |l ed Geprivate copyingy exception, W
practically impossible to grant permission to large numbers of individuals, or to monitor

how such permission is subsequently used.

Thus, underArticle 5(2)b of the InfoSoc Directive, member states may provide for
an exception to the right of reproduction:

in respect of reproductions on any medium made by a natural person for private use and
for ends that are neither directly nor indirectly commercial, on condition that the
rightsholders receive fair compensation which takes account of the application or non
application of technological measures.

Following this definition, the following characteristics of the private copying exception
can be emphasised:

A The medium on which the copy is made is not relevant;

A The copy has to be made by a natural person, which excludes enterprises and
public bodies from the scope of the exception;

A All types of commercial ends are excluded;

A The rightsholders have the right to receive fair compensation;

A The application of technological measures introduced by rightsholders against
copying are to be taken into account when applying the fair compensation.

Fair compensaton shall remunerate rightssholders for the losses caused by private
copying. As mentionedearlier, the Directive lists the possible harm that the act of private
copyingcancausetorighth ol der s as one gseddoldetanhineéeformi t er i ony
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arrangements and possible level of fair compensation (Recital 35). However, no
compensation may be due if rightsholders have already received payment in some other
form, for instance as part of a licence fee. In cases where the prejudice to the rightsholder
would be minimal, it might not be necessary to provide for compensation. Th®irective is
neutral as to the form of fair compensation. It is also important to note that fair
compensation applies for acts of legal private copying and therefore excludes any aof
copyright infringement.

Although the private copying exception has been applied in amost all the
member states, there is a great degree of difference amongountries as to its practical
implementation, ranging from the tariff/levy -setting models, to a difference in tariffs
themselves or in the collection and distribution schemes. These differences are due to the
flexibility left to member states and courts, and to the fact that only partial harmonisation
was achieved in this field by the InfoSoc Diretive.

Private copying levies are a constant topic of debate in EU copyright law and
policy, especially in the context of the emergence of digital technologies where the
reproduction of protected content is becoming increasingly easy and inexpensive. They
have been on the harmorsation agenda since the early 1990s, when the European
Commission attempted to harmorse private copying compensation systenmshowever,the
Commi ssionds efforts have not ™ @nethe otheelsand, t e d
the Court of Justice of the European Union has intervened extensively in relation to the
private copying exception, ensuring that it is interpreted and applied in the same way in
all the member states andclarifying, through its judgments, important practical aspects of
the i mplementation of | evy ®”systems and the

MSeealsorCabrera Blazquez, F.J., G VB Rius 2RH,sWhd Raysfor PPrivate a t e
Copying? (Susanne Nikoltchev (Ed.), European Audiovisual Observatory, Strasbourg 2011)
http://www.obs.coe.infdocuments/205595/264635/Iris_plus_20114 EN_FullText.pdf/78e34a874b5-4ac5
9920-ed28a99dece0

! See section 6.4.3. of this publication

2 See Chapter 5 of this publication for further details on case law and interpretative issues.
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3.National legal framework

3.1. General overview

As it is mostly optional, the implementation of the exceptions and limitations to copyright
provided for by the InfoSoc Directiveleads to a quite diversified picture across the
European member states:

Figure 1. Copyright exceptions in the ELR28

AT BE BG CZ DE DK ES EE FI FR GB GR HRHU IE IT LT LU LV MT NL PL PT RO SK SI SE CY

5.1 Temporary acts of reproduction

5.2(a) Photocopying/photo-reproduction . .

5.2(b) Private copying .

5.2(c) Reproductions by Libraries, Archives & Museums \

5.2(d) Ephemeral recordings made by broadcasters . - | .

5.2(e) Reproduction of broadcasts by social institutions - . i -- - ---- --- .- ---

5.3(a) lllustration for teaching or scientific research
5.3(b) Use for the benefit of people with a disability
5.3(c) Reporting by the press on current events
5.3(d) Quotation for criticism or review
5.3(e) Use for public security purposes . -
5.3(f) Use of public speeches and public lectures |
5.3(g) Use during religious or official celebrations - .
5.3(h) Use of works of architecture or sculptures in public spaces

|

5.3(i) Incidental inclusion .-

5.3(j) Use for advertising the exhibition or sale of works of art . .

5.3(k) Use for the purpose of caricature, parody or pastiche

5.3(1) Use for the demonstration or repair of equipment .- .-.
5.3(m) Use for the purpose of reconstructing a building -- -- --

5.3(n) Use for the purpose of research or private study

5.3(0) Pre-existing exceptions of minor importance . . .-

Reproducing and making available of orphan works

Implemented I Partly Implemented
M Not Implemented Unknown

Source: CopyrightExceptions.eu, 2016

In addition to the factual differences that derive from the nonrmandatory nature of these

rul es, the diverse interpretatiosssephatesmgy an
thus transposing the notions of normal exploitation and legitimate intereg while

interpreting the exceptions restrictively according to Article 5(5) of the InfoSoc Directive,

have added further discrepancies to the harmonisation objective underlying the Directive.

These notions mayvary significantly from one jurisdiction to another, and as a result,

what may be allowed as an exception in one country is not necessarily allowed in

another.
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Furthermore, he limitations laid down in national legislation and the form of each
particular limitation are usually determined by assestg the need and desirability for
society to use a wor k, in conformity with
results of this assessment processlso vary considerably from one country tothe next,
thus leading to wider or narrower concepts deending on which national framework is
analysed?

3.2. Overview of national implementations of certain
exceptions to copyright

In its first (and so far only available) implementation report on the application of the
InfoSoc Directive, the European Commissionas pointed to the determining role of
national courts in order to adapt the current wording of the Directive to the needs
deriving from the digital environment.”

The exceptions that can also be applied to digital uses have been identified by the
Commissio as follows:

A Transient copies3 Article 5(1)

A Private copying3- Article 5(2)b

A Benefit of cultural heritage institutions 3- Articles 5(2)c and 5(3)n

A Reporting of current events (Article 5(3)c), Quotations for criticism or review

(Article 5(3)d) and ParodiegArticle 5(3)k)

These exceptions will bebriefly explored in the following sections; it is noteworthy that
the exception for the benefit of libraries is being affected by the ongoing copyright reform
at EU level?

3 For a more detailed overview, see the studies prepared for the European Commission of De Wolf & Partners,
Part Il of the Study on the application of Directive 2001/29/EC on copyright and related rights in the
information soci ety (the Gl nf 02818,c
http://ec.europa.eu/internal_market/copyright/docs/studies/131216_study_en.paind Charles River Associates
(CRA), Assessing the economic impacts of adapgicertain limitations and exceptions to copyright and related
rights in the EU, 2014, http://ec.europa.eu/internal_market/copyrightdocs/studies/140623-limitations -
economicimpacts-study_en.pdfand the paper prepared for the European Parliament by Renda A., Simonelli F.,
Mazziotti G., Bolognini A., Luchetta GThe Implementation, Application andEffects of the EU Directive on
Copyright in the Information Society, CEPS, 2015https://www.ceps.eu/system/files/SR120_0.pdincluded in
the general report Reynolds S. (edRReview of the EU copyright frameworkEuropean Parliamentsy Research
Service (EPRS), 2015,
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/558762/EPRS_STU(2015)558762_EN.pdf

7 European CommissionReport to the Council, the European Parliament and the Economic and Social
Committee on the application of Directive 2001/29/EC on the harmonisation of certairaspects of copyright
and related rights in the information society 30 November 2007, SEC(2007) %56,
http://ec.europa.eu/internal_market/copyright/docs/copyrightinfso/application-report_en.pdf

s See section 6.3. of this publication.
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3.2.1. Exception for temporary acts of reproducthn (transient
copies)

The exception for temporary acts of reproduction is the only mandatory exception
established by the InfoSoc Directive. Consequently, it has beentérally implemented in
all the member gates of the European Union

The concept of tenporary act provided by Article 5(1) is explained by Recital 33 as
a sort of complement to the exemption of liability for caching activities of Internet
services providers under Article 13 of the é&Commerce Directive® Some authors have
therefore argued tha rather than an exception, this provision should be considered as
defining the scope of the right to reproduction” It is in these terms that the
implementation of the provision in the Netherlands is expressed, sincethe Dutch
Copyright Act considers thatt he r eproduction ri ght i tself doe
copies, so that the latter are not part of the exclusive rights The temporary copies thus
remain outside the scope of copyright and do therefore not need to be treated as an
cGexceptiony.

In light of the literal transposition of this provision, there has been little caselaw.
It is worth mentioning the Google vCopiepressease where the Brussels Court of Appeal
found that by publishing archived versions of newspaper articles Google Cachg and by
publishing titles, headlines and snippets of newspaper articles Google New3, Googlehad
infringed the copyright entittements of the copyright management company for
newspaper publishersCopiepresse More precisely, the Court held that the cache cop of
a webpage stored in the memory of the search e
of a link making the cached copy available to the public were against the InfoSoc
Directive, but limitedly to the display of the links, which had to be removed fom Googlgf s
website.

76 Directive of of the European Parliament and of the Guncil of 22 May 2001 on the harmonisation of certain
aspects of copyright and related rights in the information society http://eur-lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:32001L0029&from=EN

7 IVIR, Sudy on the implementation and effect in memberst at esd | aws of Dntheecti ve 20C
harmonisation of certain aspects of copyright andelated rights in the information society, Febraury 2007,
http://ec.europa.eu/internal_market/copyright/docs/studies/infosoestudy_en.pdf p. 30 ff.

8 Article 13a of the Dutch Copyright Act Quteurswet p r o v i The reproducteon of asliterary, scientific or
artistic work does not include the temporary reproduction that is transient or incidental, forming an integral
and essential part of a technological process, carriedut for the sole purpose of enabling: (a) transmission in a
network between third parties by an intermediary, or (b) lawful use to be made of a work, which has no
independent economic  significancg , http://wetten.overheid.nl/BWBR0001886/201507-01.  English
translation available at http://www.hendriks-james.nl/auteurswet/.

 Judgment of the Brussels Court of Appeal, 5 May 2011 (availablen i French only),
http://www.copiepresse.be/pdf/Copiepresse5mai2011.pdf
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3.2.2. Exception for reproductions for private uses (private
copying)

Apart from two countries (the United Kingdom and Ireland), the exception for private
copying laid down in Article 5(2)b of the InfoSoc Directive has been implemented in all
member states. There are quite significant differences across the countries with regard to
both the notion of private copying as such, and the implementation of the compensation
systems to allow for the fair compensation to the rightsholder envisaged bytte Directive.
This concerns the tariftsetting activity itself, as much as the definition of the levied
products and the amount of the levies®

3.2.2.1. Examples of recent developments in the implementation of the exception
of private copying

The Directive does notprovide for a clear definition of what should be intended as falling
under the notion of private copying, exceptfor what has been included in Recital38,

whi ch st aigitalsrivatehcapyingdsdlikely to be more widespread and have a
greater economc impact. Due account should therefore be taken of thedifferences

between digital and analogue private copyingand a distinction should be made in certain
respects between themy This lack of guidance has led to the adoption of a quite
diversified range of national implementation rules. Some significant regulatory
developments can be reported.

In the United Kingdom, the private copying exception was introduced in 2014 into
the Copyright, Designs and Patents Act 1988 u n d e r Thevrhakirng lof accopy ofa
work, other than a computer program, by an individual does not infringe copyright ithe
work provided that the copy(a)isacopy of()t he i ndi vi dual ds o(yn copy ¢
a personal copy ofthe work made by the individual;(b)is madeforthe i ndi vi dual ds p
use; and (c) is made for ends which are neither directly nor indirectly commercia§? The
provision was declared void by the High Court of Justice in 2015 because of the absence
of a fair compensation systent? so the United Kingdomremains, together with Ireland,
the only member state not to have implemented the exception.

Moreover, in 2015, a significant amendment to the Austrian copyright law entered
into force, introducing a levy for fair compensation to rightsholders on digital nedia with

8 For a complete overview of the implementation of the private copying exception see WIPO/de Thuiskopie,
International survey on private copying, 2015,
http://www.wipo.int/edocs/pubdocs/en/wipo_pub_1037_2016.pdf

81 See section 2.22.3. of this publication.

82 Section 28B of the BritishCopyrigh, Designs and Patents Act 1988
http://www.legislation.gov.uk/ukpga/1988/48/section/28B.

8 Judgment of the High Court of JusticeR (British Academy of Songwriters, ComposersAaititbrs and others) v
Secretary of State for Business, Innovation and Skills 19 June 2015,
http://www.bailii.org/ew/cases/EWHC/Admin/2015/1723.html See Wilkins J., Legislation to introduce
copyright exception law with no accompanying levy scheme deemed unlawful IRIS, IRIS 2018/17,
http://merlin.obs.coe.int/iris/2015/8/article17.en.html.
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the capacity to store, particularly PCs, tablets and smartphoneS§gpeichermedienvergituhg
These deviceshad not previously been subject to a levy. Before claiming new tariffs,
collecting societies must ascertain the accuracy of the data on thectual use of the
various media for private copying and publish their resultg!

In Portugal, in 2015, a new law on private copy extended the list of devices
subject to private copying licenses.With this change in law, devices such as mobile
phones, tables and other multifunctional devices have beenbrought within the scope of
the exception, each with specific tariffs per unit

In April 2014, the European Court of Justice ruled ithe case CA435/12, ACI v
Thuiskopie that downloading from an illegal source was not within the scope of the
Private Copying Regulatiort¢ In the past, the Dutch government had always takerthe
view that copying from illegal sources by a consumer was also within the scope of the
private copying exception. To comply with the EJCuling, as of 1 January2015, a decree
issued by the Ministry of justice” competent for the administration of the private copy
levy system in the Netherlands, extended the system in place until 2018 and lowered the
levies by 30%.A levy on ereaders was abo introduced.

An intervention on the amount of the levies was also put in place in Italy, where a
decreeissued bythe Ministry of Culture in 2014 established the maximumamount for
each device, including smartphones and tablets.

A quite radical changehas taken place in Finland, where the lgy system has been
replaced by a statefunded system. According to Section 26 a(1) of the Copyright Act as
amended at the end of 2014 itis now up to the state to compensate authors for private
copying, and not the device-based levies collected from consumersAs of this year (2017),
compensation is derived from thestate budget and the amount should correspond to a
fair compensation.

A similar approach had been followed in Spain, wherea new system was
introduced in 2011 providing that fair compensation for acts of private copyingoe paid to
rightsholders from the state budget Following a ruling of the ECJ in the cas&-470/14,

8 Article 42B of the Auwtrian Copyright Act Urheberrechtsgesétz (available in German only),
https://www.jusline.at/42b_UrhG.html

8 Table annexed to the Portuguese Law no. 49/2015 amending the Copyright Ac€¢digo do Dired@ de Autor e
dos Direitos Conexps comverting DecreeLaw no. 320/XIl (available in Portuguese only),
https://www.parlamento.pt/ActividadeParlamertar/Paginas/DetalheDiplomaAprovado.aspx?BID=18632 See
Sousa H., Fees for private copying ap plRIB,v RRI5  2@1%/80¢ r
http://merlin.obs.coe.int/iris/2015/6/article30.en.html.

8 See section 5.3.3. of this publication.

8 Decree issued by the Dutch Minister of Justice, 28 October 2014 (available in Dutch only),
https://zoek.officielebekendmakingen.nl/dossier/29838/stb2014-410.html. See Sluiter, S.K.Putch Minister
Prolongs Private Copy Levy System and Lowers Levy in Response to CJEU RuliRgS, 20151/32,
http://merlin.obs.coe.int/iris/2015/1/article32.en.html .

8 Decree issued by the Italian Minister of Culture, 20 June 2014 (available in Italian only),
http://www.gazzettaufficiale.it/eli/id/2014/07/07/14A05171/sg .

8 Article 26a of the Finnish Copyright Law, 19 December 2014 (available in Finnish and Swedish only),
https://www.finlex fi/sv/laki/ajantasa/1961/19610404#L2a. See Alén-Savikka A., New system for
compensating private copying IRIS, 20156/14, http://merlin.obs.coe.int/iris/2015/6/article14.en.html.
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EGEDA v. Administracion del Est&daccording to which the Spanish schemewhereby the
payment of the fair compensation is financed from all the budget resources of the general
state budget and therefore also from all taxpgers, was not in line with the InfoSoc
Directive, the Supreme Court cancelled the decre®.Discussions are now under wayn
order to put in place a levy-based system for ensuring fair compensation.

Work in progress can also be registered in France, where the Commission on
private copying is about to decide on whether the fair compensation system should also
be applied to Nawork Personal Video Recorders (cloud stocking capacities and recordings
of TV streaming)?

3.2.2.2. The implementation of the fair compensation systems

With regard to tariff-setting models, there seem to be four dominant models(i) state-

funded systems with no #riffs, (ii) direct state intervention systemsin which the

lawmaker sets tariffs, (iii) negotiation systems in which tariffs are set through negotiations
between rightholders and importers/manufacturers,and (iv) a combination of the latter

two systems.

Table 2. Tariff-setting models

State-funded system (no tariffs) Spain, Finland (as of Jan. 1, 2015)
Czech Rep., Denmark, Estonia, Finland (until Dec. 31,
Direct state intervention 2014), Greece, Italy, Lithuania, Norway, Poland, Portugal,

SlovakRep., $ovenia
Negotiation industries and societies | Austria, Croatia, Germany
Set by law/government after
proposals by rightholders or Belgium, France, Hungary, Latvighe Netherlands,
negotiation stakeholders in special Romania, Sweden
government-appointed body

Source: EAO elaboration on WIPO/deThuiskopie, 2015

With regard to the amount of the tariffs, levels vary significantly among EU countries;
most of them apply a fixed tariff directly related to the capacity of objects but they may
also apply a tariff based on a percentageof the sales or import price to determine the
amount of the levy, or combinefixed tariffs on blank media with a percentage on devices.

% See section 5.3.2. of this publication

91 Judgment of the Spanish Supreme CourT(ibunal Supremp 10 Novmber 2016 (available in Spanish only),
http://www.poderjudicial.es/stfls/SALA%20DE%20PRENSA/NOTAS%20DE%20PRENSA/20161111%20Sentenci
a_Canon%20digital.pdf See Valais, S Supreme Court decision on private copying IRIS, 20171/11,
http://merlin.obs.coe.int/iris/2017/1/article11.en.html.

92 See Rees, M., L'enregistrement dans le cloud a la porte da Commission copie privée, Nextlnpact, 4
January 2017, https://www.nextinpact.com/news/102736-lenregistrement-dans-cloud-a-porte-commissian-

copie-privee.htm.
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Table 3. Overview of countries that apply a percentage as a tariff

Percentage of levyon blank media and devices

Czech Republic Fixed amount on blank media, 0.75% to 3% on devices
Estonia 8% on blank media, 3% on devices

Greece 6% on all products/devices

Latvia 4%/6% on flash/blank media, fixed amount on devices
Lithuania 6% on blankmedia, fixed amount on devices

Poland Ranging from 0.05% to 3%

Romania 3% on blank media, 0.5% on devices

Slovak Republic 6% on blank media, 3% on devices

Source: EAO elaboration on WIPO/deThuiskopie, 2015

In addition to the variation among the models, it should also be noted that the InfoSoc
Directive does not provide for an enforceable right to private copying, but has to be

applied in | isteptte otfy.t hehics hwaes c | eaaltourts,st at ed

as in the Belgian Test Achats v EMtase$ which concerned a case of the illigimately
assumed right to private copying on DVDs, or in the Frendiulholland Drivecase$* where
the Court stated the nestepgtdotay evamencg.i ng out

3.2.3. Exception for cultural heritage institutions

Article 5(2)c of the InfoSoc Directive authorises member states to provide for an exception

k

t he

or limitation i n respect of cspecific acts of reprodu

libraries, educational establishments or museums, or by archives, which are not for direct
or indirect economic or commercial advantagsy.

Although optional, this exception has been transposed in all the member states,
but in quite diverse ways, subjecting the act of reproduction to different conditions of

application and requirements. A s has been not edates amly allme me mber

reproductions to be made in analogue format; others restrict digitisation to certain types
of works, while yet other member sates allow all categories of works to be reproduced in
both analogue and digital formy>

% Judgment of the Brussels Court of Appeal,est Achats v EMI Recorded Music Belgium & Skptember 2005
(available only in French)http://www.crid.be/pdf/public/5259.pdf .

% Judgment of the Cour de cassatigrstudio Canal et al v S. Perquin et Union fédérale des consommateurs Que
Choisir, 8 February 2006 (available only in French),
https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte=JURITEXT000007052414

% See Guibault, L., Westkamp, G., Rieldiohn, Th., Hugenholtz, P.B., Van Eechoud, M., Helberger, N., Steijger,
L., Rossini, M., Dufft, N., BohrPh., Study on the Implementationa n d Ef fect in Me mber
Directive 2001/29/EC on the Harmonisation of Certain Aspects of Copyright and Related Rights in the
Information Society, ViR, 2007 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2006358nd U. Gasser

and S. Ernst, Best Practice Guide Implementing the EU Copyright Directive in the Digital Age, s.l., Open
Society Institute, 2006, https://www.opensocietyfoundations.org/sites/default/files/eucd_20070315.pdf
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Member states have generally restricted the purposes of the exception to
preservation or equivalent notions.This is the case for Belgiunt® Denmark$” Luxemburg?2
and France® whereas Hungary® refers to archiving, Spairn© to conservation and Polanep2
to maintaining and protecting collections.

% According to Article 22(1)8 of the Belgian Copyrightaw of June 30, 1994@nce a work has been lawfully
published, its author maynot prohibit [ i duplicates, copies, restorations and transfers by the Cinémathéque,
royale de Belgique, for the purpose of preserving the cinematographic heritage, provided that this does not
prejudice the normal exploitation of the work or the legitimate interests of the authory ,
http://www.wipo.int/edocs/lexdocs/laws/en/be/be064en.pdf.

97 According to Article 16(%2) of the Danish Copyright Law (Consolidate Act No. 1144 of October 232014),

G (Public archives, public libraries and other libraries that are financed in whole or in part by the public
authorities, as well as Staterun museums and museums that have been approved in accordance with the
Museums Act, may use and distributeopies of works in their activities in accordance with the provisions of
subsections (2)(6) if this is not done for commercial purposes. However, this does not apply for computer
programs in digital form, with the exception of computer games(2) The insftutions may make copies for the
purpose of backup and preservationy http://www.wipo.int/edocs/lexdocs/laws/en/dk/dk091en.pdf.

% According to Article 10(11) of the Luxemburg Copygiht Law of 18 avril 2001,
lawfully made available to the public, the author may not prohibit:[ + ] repriodection of a lawfully available

to the public, carried out by a library, a film library, a documentation center or other norcommercial scientific

or cultural institution with the sole purpose of preserving the heritage and make all reasonably useful work to
safeguard this work, provided it does not affect the normal exploitation of such works and does not prejudice
the legitimate interests of authors and the public communication of audiovisual works by these institutions in
order to connatre cultural heritage, provided that such communication takes place in the institution's
pregnant and it is recognized by the Minister thatctl ur e in its attributions,
http://www.wipo.int/wipolex/en/text.jsp?file_id=128652 .

9 According to Article -122-5(8) of the French Intellectual Property Codef 1 July 1992 (consolidated version
of October 9, 2016) , GLa reproduction d'une oeuvre
ou destinées a préserver les conditions de sa consultation a des fins de recherche ou d'études privées pa de
particuliers, dans les locaux de I'établissement et sur des terminaux dédiés par des bibliotheques accessibles
au public, par des musées ou par des services d'archives, sous réserve que egiuxe recherchent aucun
avantage ¢économi q bte:/www.wipodnhades/lexdoasllaws/fr/fr/fr501fr.pdf .

100 According to Article 35(4) of the HungarianAct No. LXXVI of 1999 on Copyright (consolidated text as of
January 1, 2007) Puslicly accessible libraries, educational establishments [Article 33(4)] museums and
archives as well as audioand audiovisual archives shall be allowed to make a copy of a work for internal
institutional purposes 3- outside the scope of entrepreneurial ativity 3 to the extent and in the way justified

by such a purpose if it is not intended forearning or increasing income even in an indirect way and if the copy
is a) required for scientific research,b) made for archiving from an own copy of such an indiition for
scientific purpose or for public library supply,c) made of a minor part of a work made public or of an article
published in a newspaper or periodical, ord) the copying is allowed by a separate law under certain
conditions, in exceptional cases fttp://www.wipo.int/edocs/lexdocs/laws/en/hu/hu084en.pdf.

101 According to Article 37(1) of the Spanish Copyright Law 1/1996 (consolidated text as of 5 November 2014)
G Los t detlos deeechessle autor no podran oponerse a las reproducciones de las obras, cuando aquéllas
se realicen sin finalidad lucrativa por los museos, bibliotecas, fonotecas, flmotecas, hemerotecas o archivos
de titularidad publica o integradas en institucimes de caracter cultural o cientifico y la reproduccion se
realice exclusivamente para fines de investigaci on
http://www.wipo.int/edocs/lexdocs/laws/es/es/es189es.mlf.

102 According to Article 28(1) of the Polish Copyright Law no. 83/94cfnsolidated text as of 20 May 2016),

G ibraries, museums and archives may: 1) grant us, in terms of their statutory tasks, copies of a widespred,
reproduce works contained in thei collections to supplement, preserve or protect these collections, 3) make
collections for research purposes or cognitive via terminals system (terminals) located on the territory of these
units - if these activiies are not made in for direct or indirect financial gainy ,
http://www.wipo.int/wipolex/en/text.jsp?file_id=408585 .
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Connected to the exception allowing for acts of reproduction is the one
concerning the possibility for member states, under Article 5(3)n othe InfoSoc Directive,
t o al | wsevby tammunication or making available, for thepurpose of research or
private study, to individual members of the public by dedicated terminals on thepremises
of establishments referred to in paragraph 2(c) ofworks and other subjectmatter not
subject to purchase oflicensing terms which are contained in their collectiony .

Apart from the ongoing discussions concerning the possibility of including €
lending in its scope;® these two exceptions are basically followirg on from each other,
but both of them have some shortcomingg

A on the one hand, the preservation exception under lit. ¢) includes activities such
as the restoration of damaged items or the replacement of lost items, and the
copying of fragile works,

0 but not necessarily formatshifting (unless the existing oneis obsolete),
archiving and web-harvesting
o0 and certainly not massscale digitisation;

A on the other hand, the making available exception under lit. n) includes delivery
upon request and onsite consultation,

0 but not necessarily online consultation and elending,
o0 and certainly not making available for downloading.

3.2.4. Exceptions for reporting of current eventsguotations
for criticism or review and parodies

3.2.4.1. Exception for reporting of current events

According to Article 5(3)c of the InfoSoc Directive, member states may introduce
exceptions and | lieproductiont byothe spresk, ccommiunicagion ¢o the

public or making available of published articles on currenteconomic, political or religious

topics or of broadcastworks or other subjectmatter of the same character, incases where

such use is not expressly reserved, provided that the source and
indicated.

What becomes determining for the application of this optional exeption to both
the reproduction right and to communication to the public is clearly the definition of
Gpressy, which varies significantly across the

On the one hand, the Dutch Copyright Act has, for example, introduced a very
broad definiti o n , including any medi umomthelother haidas t he s

103 See section 6.4.1. of this publication

104 See De Wolf & Partnersgit, p. 282, andalso sections 6.3.4. ands.4.1. of this publication

105 Article 15 of the Dutch Copyright Act Auteurswet pr o v i dJging repohtsadr artigles on current
economic, political, religious or ideological topics or works of the same nature which have been published in
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in the Copiepress v Googlease, the Belgian Court held that the mere grouping of
fragments of published articles, as appeared in theGoogle Newservice, could not be
considered & qualifying for the reporting of current events due to the lack of any
commentary byGoogle©s

Significantly, the Copyright package presented in September 2016 proposes that
press publishers be protected in the case of digital uses of press publicationa,provision
which is likely to address cases like the Belgian one in the presence of news aggregators.
Article 11 of the proposed Copyright Directive provides for the rules on exceptions to be
extended to the newly introduced publishersd 1

3.2.4.2. Excepion for quotations for criticism or review

The BelgianCopiepressease was also significant for the exceptions of criticism or review

provided for by Article 5(3)d of the InfoSoc Directive, according to which member states

may i nt r o doovded thathtleeynrelae to a work or other subjectmatter which

has already been lawfully made available to thepublic, that, unless this turns out to be

impossible, the source, including the author's name, is indicated, and thatheir use is in

accordance with far practice, and to theextentre qui red by the specific pu

The ancillary nature of the quoted work, which is meant to be used in order to
illustrate an opinion, is the discriminating element for this exception, and the Belgian
Court in Copiepresséid not consider the mere displaying of titles and opening sentences
(snippets) of news articles as qualifying for the application of this provision.

A similar reasoning was adopted by a German Court when denying the application
of this exception in a ca® dealing with the publication of excerpts from a protected film
which were not linked to the alleged comments made about the film by an operator on
the YouTube channel” According to Cologne Court of Appealthe freedom to quote
should not be exploited as a vehicle for publishing a work or parts thereof. It was
therefore not sufficient to insert or add quotations in an unstructured way instead,
quotations should be closely related to the ideas being expressed by the person using
them.

In equivalent terms, the Court of Rome decided that the exception for quotation
could not be used to cover excerpts of videos from TV programmes broadcast on tRF|

a daily or weekly newspaper or weekly or other periodical, radio or television programme or other medium
that has the same function, is not regarded as an infringement of the copyright in a literary, scientific or
artistic work, if: 1°. the use is made by a daily or wekly newspaper, a weekly or other periodical, a radio or
television programme or other medium that has the same function; 2°. the provisions of Section 25 are
observed;3°. the source, including the name of the author, is clearly indicated; and 4°. the @yright is not
expressly reservedy http://wetten.overheid.nl/BWBR0001886/201507-01. English translation available at
http://www.hendriks-james.nl/auteurswet/.

106 Judgment of the Brussels Court of Appeatit., http://www.copiepresse.be/pdf/Copiepresse5mai2011.pdf

107 Judgment of the Cologne Court of Appealdberlandegericht Kolr), 13 December 2013 (available in German
only), http://www.justiz.nrw.de/nrwe/olgs/koeln/j2013/6_U_114 13_Urteil_20131213.html See Rupp M.,
Cologne Appeal Court Limits Quotation Right Under Art. 51 UrhG For YouTube ExcerptRIS, 20143/17,
http://merlin.obs.coe.int/iris/2014/3/article17.en.html.
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channels in the online news section of the newspapeta Repubblicaespecially when the
videos and the news aticles to which the videos were supposed to be ancillary were
shown in two separate sections of the website’® The Court stated therefore that there
was no directlink between the (unauthorised) use of the videos and the exercise of the
journalistic activity by the newspaper.

3.2.4.3. Exception for parodies

Article 5(3)k of the InfoSoc Directive allows member states to provide for an exception to
the rights of reproduct i on foathegurppse ofroaricaiure,at i on t
parody or pastichg .

Until just a few years ago, the United Kingdom was one of the few countries that
had not implemented this exception. In 2014, the BritishCopyright, Designs and Patents
Act 1988 was amended so that &ir dealing with a copyright work for the purposes of
caricature, parody, or pastiche does not infringe copyright in the work® This means that
one can use a sampl e ddr example tasang, mysie rfilmoon ds wor k
artwork, without seeking permission or a licence, provided that the use is regarded as fair
dealing. If the extent of the material used is regarded as outside the scope of fair dealing,
then a licence or permissionfrom the copyright owner will be required. Before this
amendment,the use of quotatonsc oul d only be all owed without t
permission if it was for fair dealing, criticism, review or news reporting.

Very recenty, Slovakia also introduced the exception for pady, while at the same
time adapting national copyright law to the ruling of the CJEU in the cas€A435/12, ACI v
Thuiskopiewith regard to the inapplicability of exceptions to works derived from illegal
sources

108 Judgment of the Tribunal of Rome, 13 July 2016. See Apa, E., Bellezza, ®hline newspaper cannot
publ i sh centertainmentthe vightdheldesfy consemntt hiRIS, t 20171/22,
http://merlin.obs.coe.int/iris/2017/1/article22.en.html .

109 Article 30A of the British Copyright, Designs and Patents Act 1988s amended by the BritishCopyright
and Rights in Performances (Quotation and Parody) Regulations 2014 s t a t (&) Fair delaiagtwithca work
for the purposes of caricature, parody or pastiche does not infringe copyright in the work2) To the extent
that a term of a contract purports to prevent or restrict the doing of any act which, by virtue of this section,
would not infringe copyrich t , t hat term i s unenf o
http://www.legislation.gov.uk/ukpga/1988/48/section/30A. See Wilkins, J.United Kingdom adapts existing
copyright law to allow greater fair dealing and flexibility for the digital age, IRIS, 201410/19,
http://merlin.obs.coe.int/iris/2014/10/article19.en.html.

110 Glovak Copyright Act, 5 August 2015 (available in Slovak oy), https://www.slov-lex.sk/pravne
predpisy/SK/ZZ7/2015/185/20160101 See Polak, J.,New Copyright Act adopted IRIS, 20159/25,
http://merlin.obs.coe.int/iris/2015/9/article25.en.html .
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4.The role of self and ceregulation

4.1. General overview of EU strategies

The digital economy and the emergence of new business models based on tteternet
have dramatically changed the way creative works are produced, distributed and
accessed. They bring new opportunities for the creative indaises but also represent new
challenges for EU copyright rules that need to adapt to new consumer behaviours.

This is one of the conclusions reached by the European Commission in a
Communi cati on adopted on 18 December 2012 on
Ma r k2e Thig Communication came as a followup to the 2011 Intellectual Property
Strategy "A Single Market for Intellectual Property Rights!? where the Commission
recognised the strategic importance of copyright for the development of the Digital Sing
Market.

The Strategy sought to develop solutions targeted and designed to address
specific obstacles with the most appropriate tools available, including not only legislative
intervention but also commercial, contractual or technologybased solutions. h this
context, the Commission took a number of actions, some of them through new legislative
proposals for example the directive on certain permitted uses of orphan workg? and the
directive on collective management*), and othes derived from contractually-based
solutions (for example the Memorandum of Understanding on outof-print books).

WM Communication from the Commission On Content in the D
http://eur -lex.europa.eu/legatcontent/EN/TXT/PDF/?uri=CELEX:52012DC0789&from=EN

112 Communication from the Commission to the European Parliament, the Council,glEuropean Economic and

Soci al Commi ttee and the Committee of t he Regizons, GA S
Boosting creativity and innovation to provide economic growth, high quality jobs and first class products and

services in EuropeCOM(2011) 287 final, 24 May 2011,
http://ec.europa.eu/internal_market/copyright/docs/ipr_strateqy/COM_2011_ 287_en.pdf

113 Directive 2012/28/EU of the Eurogan Parliament and of the Council of 25 October 2012 on certain

permitted uses of orphan  works, 27  October 2012, http://eur-lex.europa.eu/legat
content/EN/TXT/FDF/?uri=CELEX:32012L0028&from=FR

114 Directive 2014/26/EU of the European Parliament and of the Council of 20 March 2014, on collective

management of copyright and related rights and multiterritorial licensing of rights in musical works for

online use in the internal market,

http://eur -lex.europa.eu/legatcontent/EN/TXT/PDF/?uri=CELEX:32014L0026&from=FR
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4.2. Memorandum of Understanding on Oubf-Commerce
Works

The Memorandum of Understanding (MoU) on Key Principles on the Digitisation and
Making Available of Outof-CommerceWorks®s was signed on the 21 September 20115

It is a result of a stakeholdes dialogue which was launched in November 2010 between
publishers, authors, libraries and collecting societies, with the aimof facilitating the
digitisation and making available of out-of-commerce books and journalg” including
embedded images, by publicly accessible libraries, educational establishments, museums
and archives in the EUmember states.

The MoU stems from the Commission's overall objectives in the Digital Agendarfo
Europe and the Strategy on Intellectual Property Rights to furtherenhance the
development of digital libraries in Europe and provide the widest possible access to the
European cultural heritage. It is complementary to the Directive on Orphan Works (that
is to say,the rightsholder of the work is not identified or, even if identified, is not located
after a diligent search for the rightsholder has been carried out). In contrast to the latter,
the MoU is focusme dnfmmnstanceaaipsaardisgiotfi a | i braryds

The key principles aim to encourage and underpin voluntary licensing agreements
to allow cultural institutions to digitise and make available online these type of works
whil e fully respecting Cc otpry agregniments on Tohtaf-y focus
commerce wor ksy, GPractical i mpl ementation of
access to digital | ibrariesy.

The MoU is asector-specific, stakeholderdriven agreement which constituted an
important step forward in establishing consensus between cultural institutions and
rightsholders, and political support for practical solutions to rights-clearance challenges
in massdigitisation projects.

The recently proposed Copyright package includes rules on owf-commerce
works 9

115 Memorandum of Understanding (MoU) on Key Principles on the Digitisation and Making Availatof Out-
of-Commerce Works,

http://ec.europa.eu/internal_market/copyright/docs/copyrightinfso/20110920-mou_en.pdf

116 The MoU signatories: Associatioof European Research Libraries (LIBER), Conference of European National
Librarians (CENL), European Bureau of Library, Information and Documentation Associations (EBLIDA),
European Federation of Journalists (EFJ), European Publishers Council (EPC), EumopeWr i t er sd Counci | (
European Visual Artists (EVA), Federation of European Publishers (FEP), International Association of Scientific,
Technical & Medical Publishers (STM), International Federation of Reprographic Rights Organisations (IFRRO).
117 Out-of-commerce works are those works that are still protected by copyright but are no longer available in
customary channels of commerce.

118 Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain
permitted uses of orphan works, http://ec.europa.eu/internal_market/copyright/orphan_works/index_en.htm

119 Title Il of the proposal for a Directive on copyright in the Digital Single Marketof 14 September 2016
proposes new measures to improve licensing practices and ensure wider access to content. Chapter 1 of Title
Il refers to out-of-commerce works and includes a set of measures aimed at facilitatintpe digitalisation and
dissemination d these works, with a view toincreasng the availability of works for people across Europe,
providing new distribution channels for creators and bringng the EU's cultural heritage to the forefront.For
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4.3. Access to copyright works for people with print
disabilities

As a follow-up to the MoU on Outof-Commerce Works, the stakeholders, with the support

of the European Commi ssion, created the GEurop
(ETIN), a Brusselbasead network representing both trusted intermediary organisations

and rightsholders, with the aim of working on the practical implementation of the key

principles of the MoU andof achievinga panEuropean coverage.

The ETIN has agreedon a model licence/agreement for the crossborder
transmission of accessible copies of works. This model licence/agreement is put forward
as a basi s for arrangements bet ween potenti a
rightsholders at national level. The ETIN has &b finalised terms for the mutual
recognition of TIs within the ETIN. The ETIN will continue to serve as a contact point and
advisory and consultation centre for the crossorder transmission and supply of
accessible copies of works?

4.4. Licenses for Europe

In view of the high | evel of priority given tc
regimes and the facilitation of licensing in the digital environment, the Commission
announced in the 2012 Communication on e6Conten

would work on two parallel tracks of actiort on the one hand, it would complete the
review of the EU copyright legislative framework with a view to modernimg it, and in
parallel, it would launch a structured stakeholdes dlialogue aimed at addressng a
number of issues on which rapid progress was considered as necessary and possible.

Under the name of eLicensing Europey, t his
possible limits of innovative licensing and technological solutions in making EU copyright
law and practice fit for the digital age. It was assigned the objective of delivering
practical, industry-led solutions to these issuesby the end of 2013, without prejudice to
further public policy action, including legislative reform, as appropriate.

"Licensing Europe" comprisedfour thematic working groups, with participants
representing rightsholders, licensing bodies, commercial and nenommercial users of
protected content, as well as internet endusers:

1. Crossborder accessto and portability of services: how to foster crossorder
online access and cGcportabilityy of content
2. Usergenerated content and micro licensing for smallscale users of protected
material: how to foster transparency and ensure that endisers have greater

further information, see Article 7 to 9 of the Proposal for a Directive of the European Parliament and of the
Council on copyright in the Digital Single Market - COM(2016)593 https://ec.europa.eu/digital-single-
market/en/news/proposatdirective-europeanparliament-and-council-copyright-digital -single-market.

120 Seehttp://ec.europa.eulinternal_market/copyright/docsl/initiative/etin_licence_en.pdf
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clarity on legitimate and illegitimate uses of protected material and easier access
to legitimate solutions.

3. Audiovisual heritage institutions: how to facilitate the deposit and online
accessibility of films in the European Union, both for commercial purposes ah
non-commercial cultural and educational uses.

4. Text and Data Mining for scientific research purposes: how to promote the
efficient use of text and data mining for scientific research purposes.

The main outcome of t he ¢ L b dielogeeensms delivered Eur opey

through 6Ten pledges to bring more content onli
1. Further development ofthe crossborder portability of subscription services
2. Improved availability of e-books across borders and across devices
3. Easier licensing for music
4. Easier acces to print and images
5. Enabling the identification of your work and rights online
6. More active reader involvement in the online press
7. More heritage films online
8. Freeing up TV footage archives through digitisation
9. Improving the identification and discoverability of audiovisual content online
10. Easier text and data mining of subscriptionbased material for norcommercial

researchers

These pledges were agreed by copyright holders across different sectors, on a cdse

case basis, or they constitute plurilateral commitments on the part of a sector of the
industry. Of all the pledges,those closest to the heart of the current discussion about
copyright exceptions are the one concerning audiovisual heritage institutions and text

and data mining for scientific researt purpose.

4.4.1. Facilitating the digitisation and access to audiovisual
heritage

The Commission considered that it remains difficult for online service providers to
develop catalogues of European films for online availability, particularly those which are
"out-of-distribution”, namely works whose rightsholders are unwilling or unable to exploit
them on an individual basis: it may be difficult to identify the existence of films, or the
rights may be complex and timeconsuming to clear. Film Heritage Institutions also
considered that the situation in somemember states did not allow them to fulfil their
public interest mission.

Against this background, the objective of Working Group 3 of Licensdor Europe
was to facilitate the deposit and online accessibility of films in the EU both for
commercial purposes andfor non-commercial cultural and educational uses. This work
strand was due to identify successful collaborative solutions to improve the
discoverability and the making available online of audiovisual worksparticularly those
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which have been voluntarily kept out of distribution. The group was expected to deliver
concrete solutions to spread best practice approaches throughout the EU both for
commercial and norcommercial uses.

Within this framework, a group d stakeholders representing the organisations
ACE, FERA, FIAPF and SAAgreed on a final Statement of Principles and Procedures for
facilitating the digitisation of, access to and increased interest of European citizens in
European cinematographic heritag works. The Statement aims at facilitating discussions
among the parties concerned on the relevant terms for digitisation and access to
European cinematographic heritage works conserved in European film heritage
institutions. It defines principles and pracedures to facilitate reaching an agreement
between the parties involved in the context of the digitisation of European
cinematographic heritage works conserved in European film heritage institutions. Such
principles and procedures could also be used forry further steps involved in the
restoration and the providing of access to European cinematographic heritage works for
European citizens. The approach of the Statement is voluntary and does not concern
works which the rightsholders for whatever reasons,have opted to withdraw from
circulation. ACE, FERA, FIAPF and SAA have agreed to promote and recommend the use of
the Principles and Procedures to their respective members.

4.4.2. Text and data mining for research purposes

According to the European Commission, Text and data mining (TDM) for scientific
purposes currently requires contractual agreements between users (typically research
institutions) and rightsholders for example publishers of scientific journals) to establish
the modalities for technical accessto the relevant datasets. The Commission's objective
through Working Group 4 was to promote the efficient use of TDM for scientific research
purposes. This work strand was asked to identify the scale of demand for TDM access at
EU level for text mining of scientific publications and underlying data for research
purposes, and appropriate means of meeting this demand. It was expected to explore the
potential and possible limits of standard licensing models, as well as assess the
appropriateness and feasibiliy of technology platforms to facilitate TDM access.

On that occasiona group of STM publishers issued
commitment by STM publishers to a roadmap to enable text and data mining (TDM) for
non-commercial scientific research inh e Eur o p e nwheté riheyoconymitted in
particular to including TDM clauses in subscription contracts for no additional cost to
users and to develofing further technological solutions to facilitate TDM licences.

121 Association des Cinématheques Européennefhttp://www.ace-film.eu/), Federation of European Film
Directors (http://www.filmdirectors.eu/), International Federation of Film Producers Associations
(http://www.fiapf.org/ ), and Society of Audiovisual Authorghttp://www.saa-authors.euy).

122 See https://ec.europa.eu/licencesfor-europe-dialogue/sites/licencesfor-europe-dialogue/files/10 -Text-

data-mining.pdf.
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However, researcherslid not generally welcome these developments favourably
as they considered that only legislative changes, as opposed to a voluntary approach,
would allow them to fully address their problems. They pointed out that making TDM
subject to specific authorisation in addition tothe subscription would expose them to the
risk of always being subject, at least potentially, tothe different conditions and policies of
different publishers.

The recently proposed Copyright package includes rules on TD#.

45.6 Openy copyrigihes | i censes init

A number of private initiatives have been launched since the 1990s with the ainof

removing restrictions onthe use and distribution of protected works, especially in relation

to computer software, where new types of Gop
implemented on a large scale. Suchan approach based on free use has therno be

exported to other works falling under copyright law, su@ as books, movies, music, etc.

with the expansion of Creative Commons (CC) licenses.

45.1.Freeandopenrs our ce software domain
licenses

Free softwaoeroce sopewarey (0OSS) refers to com
code made availablewith a license in which the copyright holder provides the rights to
study, modify, and share (copy, distribute) the software to anyone and for any purpose.

The promotion of opensource software started back in the 1980svhen Richard
Stallman, an American software freedom activist and programmey launched the GNU
Project at the Massachusetts Institute of Technology (MIT)Tlhe GNU Projectwas a free-
software, masscollaboration project, whose founding goal was to build a free operating
system, basing its dsign on that of Unix, a proprietary operating system. The aim of the
GNU Project was to give computer users freedom and control in their use of their
computers and computing devices by collaboratively developing and providing software
based onthe right to four freedoms: the freedom of users to use the software, share it
(copy, distribute), study it and modify it. GNU software guarantees these rights legally via
its license, the GNU General Public License (GNU GPL or GPL). Historically, the GPL license
family has been one of the most popular software licenses in the free and opesource
software domain. Prominent free software programs licensed under the GPL include the
Linux kernel and the GNU Compiler Collection (GCQppensource software is often
considered as offering the potential for a more flexible technology and quicker innovation
due to the collaborative approach on which it is based.

123 See section 6.3.2. of this publication
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The type of licenses generally used for free and opesource software are also
referred to as Theselipepsesdescripe theip@catice Hfeusing copyright
law to remove restrictions on distributing copies and modified versions of a work. The aim
of copyleft is to use the legal framework of copyright to enable users to be able to reise
and, in many licensing schemes, modify content that is created by an author. Unlike works
in the public domain, the author still maintains copyright over the material, however the
author has granted a norexclusive license to any person to distribute, and often modify,
the work. Copyleft licenses require that any derivative works be distributed under the
same terms (GcGgshare alikey), and that the oric
symbol commonly associated with copyleft is a reversal of the copyright symbolyhich
facesthe other way; the opening of the C points left rather than right.

A copyl eft license differs from a cGccopycer
licensey (allskegyabwhgtbBEBDEDcenses) . I n fact, th
def i npeesr mi sesi ve sofdewaaxrepVy li € fesouce lggneeithat is to
say, one that guarantees the freedoms to use, modify and redistribute, but that permits
proprietary derivative works!?* In other words, unlike copyleft licences and copyright aw,
permissive free software licenses do not control the license terms that derivative works
falls under. These permissive free software are not actually equivalent to releasing a
piece of work into the public domain; they do often stipulate some requiremats, such as
that the original aut hors must be credited (6:¢
work is in the public domainz

4526 Creative Commonsy (CC) Ilicen:c

More than a decade after the launching of the GPL for free software, a first set of copyte
licenses was released in 2002 by an American neprofit organisation, Creative Commons,
with the aim of enabling the free distribution of creative works. Creative Commons has
released several types of licenses known as Creative Commons (CC) licenseschvhllow
creators to communicate which rights they reserve, and which rights they waive for the
benefit of other users.

The works licensed under CC licenses are governed by applicable copyright law
and all the works which fall under these laws may thus ptentially be licensed under CC
licenses,that is to say, books,films, music, photographs, etc. Furthermore, CC licenses are
non-exclusive and nonrevocable. Any work or copies of the work obtained under a
Creative Commons license may continue to be usechder that license.

The types of CC licenses differ by several combinations that condition the terms of
distribution. They include four main conditions, as follows:

124 Seehttps://opensource.org/fag#permissive
125 From an intellectual property perspective, works in the public domain refer to thosevorks whose exclusive
intellectual property rights have expired, have been forfeited, or are inapplicable.
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Table 4. Conditions for Creative Commons licenses

® By attribution (BY)

@ Sharealike (SA)

@ Non-commercial (NC)

@ No Derivative Works (ND)

Source Creative 8Bmmon$2®

Licensees may copy, distribute, display and perform the wor
and make derivative works and remixes based on it only i
they give the author or licensor the credits (attribution) in the
manner specified by these.

Licensees may distribute derivative works only under a
license identical ("not more restrictive") to the license that
governs the original work. Without sharealike, derivative
works might be sublicensed with compatible but more
restrictive license clauses, e.g. CC BY to CC-R)

Licensees may copy, distribute, display, and perform the wor
and make derivative works and remixes based on it only fo
non-commercial purposes.

Licensees may copy, distribute, display and perform onl
verbatim copies of the work, not derivative works and
remixes based on it.

Among the combinations more frequently used by rightholders are the licenses BY
(attribution alone), BY-SA (attribution + share alike), B¥WC (attribution + non-
commercial), BYND (attribution + non-derivative), B¥NGSA (attribution + non
commercial + share alike) and BYCGND (attribution + non-commercial + no derivative

works).

The question of the ceexistence of CC licenses and exclusive knses granted by
collective management societies was raise@n several occasions in national courts. Some
collective management societies entered into negotiations with Creative Commons at
national level in order to explore the possibility of combining the freedom of
rightsholders to issue CC licences for nowommercial uses of their works with the
collective administration of their rights. In some cases, gch negotiations resulted in pilot
projects; this was the casefor SACEM?’ the collective managementsociety for the rights
of authors, composers and music publishers, which concluded a first pilot project with

Creative Commons France n

2012. The pilot project ai

to develop the promotion of their works within a non-commercil framework, in particular
on the internet. This agreement, which allies in an innovative way the use of non

commercial licenses proposed by Creative Commons and the modes of collection and

di stributi on ,wdsreeconduckedin 2043 dueitogpitiat satisfactory results.

126 Seehttps://creativecommons.org/fag/#What_are_Creative_Commons_licenses.3F

127 See https://societe.sacem.fr/ressourcepresse/parpublication/Communiqu%C3%A9s/lssacemet-creative-

commonsrenouvellent-leur-accord
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The question of CC licenses was also raised by several Members of Parliament
(MEPs)during the negotiations for the Directive on collective management of rightsz
they insisted on allowing rightsholders to issue such types ofnon-commercial licensing
expressly provided for in the Directive. As a result, Article %3) of the Directive reserves
rightsholders the right to grant licences for noncommercial uses of any rights, categories
of rights or types of works and other subjectmatter that they may choose. As this
directive was due for implementation by 10 April 2016, this means that from that day on,
every rightsholder in the European Union shall have the option to license parts of their
own work repertoire for non-commercial use autonomously and at the same time let
collective management societies collect money for the commercial use of these works.
Therefore, authors and other righsholders will not be obliged to choose between their
participation in a collective managementsot ety or {fommee cécmadiry |

128 Directive 2014/26/EU of the Eurogan Parliament and of the Council of 26 Febrary 2014 on collective
management of copyright and related rights and multiterritorial licensing of rights in musical works for
online use in the internal market, http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:32014L0026&from=FR
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5.Case law

In recent years, the role of the Court of Justice of the European Union (CJEU) has been
fundamental in clarifying the scope of exceptions and limitations to copyright. Not only
has it further explained those general principles which apply to all exceptions, but it has
delivered some groundbreaking judgments concerning exceptions that are particularly
important for the audiovisual sector.

5.1. General principles

As explained in the previous chapters, @pyright law is based onthe exclusivity of rights
tempered by exceptions and limitations. However,the member stategf f r ete d om
introduce any type of exception or limitation is not absolute. First, Article 5 of the InfoSoc
Directive introduced an exhaustive, optional list of exceptions to the reproduction,
communication to the public and distribution rights. And per Article 5(5) of the same
Directive, exceptions or limitations may be introduced in national legislaton onl y G i
certain special cases which do not conflict with a normal exploitation of the work or other
subjectmatter and do not unreasonably prejudice the legitimate interests of the
rightshol der y.

The jurisprudence of the CJEUas highlighted the discretion left to member states
to implement the exceptions in their national laws as well as the modalities thereof when
the provisions of the Directive do not expressly specify them? However, such discretion
must be exercised within the limits imposed by EU law and accaling to the following
principles:

A Proportionality;
A High level of protection of copyright;

129 See Judgment of the CJEWThird Chamber), case @67/08, Padawan SL v Sociedad General de Autores y
Editores de Espafa (SGAE) 21 October 2010, paragraph 36,
http://curia.europa.eu/juris/document/document.jsf?docid=83635&doclang=enJudgment of the CJEU, Cas&C
145/10, EvaMaria Painer v Standard VerlagsGmbH et al., 1 Decerber 2011, paragraph 104,
http://curia.europa.eu/juris/document/document.jsf?docid=115785&doclang=ENJudgment of the CJEU (Third
Chamber), CG510/10, DR and TV2 Danm&, of 26  Aprii 2012, paragraph 36,
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d65a55b298304e4118afeefe51f6d
09b55.e34KaxiLc3eQc40LaxgMbN4PahmLe0?text=&docid=122167&pagelndex=0&doclang=EN&mode=Ist&d
ir=&occ=first&part=1&cid=1265645.
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p

The reed for legal certainty: the conditions of exceptions cannot be dependendn

uncertain circumstances, such as a discretiamy human intervention

A The principle of strict interpretation: provisions related to exceptions should be
strictly construed as they derogate from the general principle of theDirective, that
of exclusive rights3

A However, the interpretation of the cond t i ons of an exception mu
effectiveness of the exception thereby established to be safeguarded and its
purpose to e observedy.

A - The exception must permit observance of t he

the transient reproduction exceptoni s concerned, G Must all ow

development and operation of new technologies and safeguard a fair balance

between the rights and interests of rightdolders on the one hand, and of users of

protected works who wish to avail themselves of thosenew technologies on the

ot her y.

Glhree-step testy, whose conditions cannot be construed as harming the normal

exploitation of the work or unreasonably prejudicing the legtimate interests of

the rightsholders3

p

5.2. Caricature, parody or pastiche

Paraphrasingawell-kk nown sayi ng, it could be argued that
i's another mands restriction as regards his r
cour se, it could also be opposed that copyrigl

appropriated by others. But whatever one may sayultimately, freedom of expression and
information has to be balanced against copyright in cases where both fundamental rights
collide.™

130 See Judgment of the CJEUFourth Chamber)Case @5/08, Infopaq International A/S v Danske Dagblades
Forening, 16 July 2009paragraph 62,
http://curia.europa.eu/juris/documert/document.jsf?docid=72482&doclang=en

131 Seelnfopaq paragraphs 5657 and Painer paragraph 109.See alsoJudgment of the CIJEGrand Chamber)
Joined Cases @03/08 and G429/08, FA Premier League et al. v. QC Leisure et al. and Karen Murphy v. Media
Protection Services,4 October 2011 paragraph 162,
http://curia.europa.eu/juris/document/document.jsf?docid=110361&doclang=en

132 SeePainer paragraph 133.

133 See Premier Leagueparagraph 164. For a description of thePremier Leaguease in extensosee Cabrera
Blazquez, F.J., Cappello, M., Fontaine, G., Valais, S., Audiovisual sports rigbttween exclusivity and right to
information, IRIS Plus 20162, European Audiovisual Observatory, Strasbourg 2016,
http://w ww.obs.coe.int/documents/205595/8351541/IRIS+Plus+2016
2+Audiovisual+sports+rights+%E2%80%93%20between+exclusivity+and+right+to+information.pdf/711f61a8
ea02-45df-af03-25cdbfe3587f.

134 Seelnfopaq paragraph 58;Painer paragraph 110; Premier League, paragph 181.

135 For a description of decisions taken by the European Court of Human Rights and the CJEU concerning the
tension between copyright and freedom of expression see lzyumenko, Hhe Freedom of Expression Contours
of Copyright in the Digital Era: Auropean Perspectivéittp:/atrip.org/wp -content/uploads/2016/12/2015-
2lzyumenko.pdf For more information on the case law of the European Court of Human Rights concerning
freedom of expression see VoorhoofD. et al and McGonagleT. (Ed. Sup.)Freedom of Expression, the Media
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s
td
s

On different occasions, the CJEU has dealt with the conflict between copyright
protection and the right to freedom of expression andinformation (Scarlef Sabamand
Telelabel cases) However, these cases did not concern the application of exceptions or
limitations to copyright but rather the liability of ISPs in cases of copyright infringement
by their uses. Only inDeckmyn v. Vanderste&ndid the CJEU ponder on a copyright
exception that supersedes copyright protection in favour of freedom of expression: the

one c o0ncaicare,marodar pastichg i ncl uded in Article 5(3
Directive. A parody implies the creation of a new, original work based on a prexisting
on e, but the parodi st does not need the author

order to borrow substantial parts of it. This often makes it difficult to draw the line
between legitimate use as parody and copyright infringement. This exception represts a
delicate balancing act between two important interests: on the one hand, parody serves to

foster freedom of expression by |l imiting the
therefore its boundaries will be drawn in each country according to the ational
understanding of free speech; on the®3®ganher hanc

be explained by the fact that some limits are needed to avoid it becoming a back door for
plagiarism 3

In Deckmyn v. Vanderstegihe CJEU made a number of iportant points:

A -The concept of Jparodyd is an autonomous coO
A - The essenti al characteristics of parody are
noticeably different from ity and e6to <con.

mockeryy.

A The conceot of parody is not subject to the condition that the parody should
display an original character of its own, but it does have to display noticeable
differences with respect to the original parodied work. Furthermore, it can
reasonably be attributed to a gerson other than the author of the original work
itself and it should relate to the original work itself or mention the source of the
parodied work.

A The application of the exception for parody in a particular case must strike a fair
balance between, on theone hand, the interests and rights of rightsholders, and,

and Journalists: Cadaw of the European Court of Human RightRIS Themes, European Audiovisual
Observatory, Strasbourg, 2015, http://www.obs.coe.int/documents/205595/2667238/IRIS+Themes+
+Vol+llI+++Ed+2015+EN.pd2f3d578d-2e05-442f-8326-917beab7626d

13¢ See CaseC-70/10 Scarlet Extended v. SABAM, Case360/10 SABAM v. Netlog NV and Case 14-12 UPC
Telekabel v. Constantin Film Verleih.

137 Judgment of the CJEUGrand Chamber)Case €201/13, Deckmyn and VZW Vrijheidsfonds v. Vandersteen
a.o., 3 Septembef014,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=157281&pagelndex=0&doclang=EN&ode
=Ist&dir=&occ=first&part=1&cid=283288

138 See Voorhoof D.Freedom of expression, parody, copyright and trademamesentation held at the ALAI
2001 Congress, Adjuncts and Alternatives to Copyright, 16 June 2001, New York.

139 For a description of the lbundaries between plagiarism and parody see Cabrera Blazquez FRIagiarism: an
Original Sin? European Audiovisual Observatory, 2005,
http://www.obs.coe.int/documents/205595/2408826/FCabrera_Plagiarism_EN.pdf/4e9b29A83b-4193-
929a-cba887d33bdQ
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on the other, the freedom of expression of the user of a protected work who is
relying on the exception for parody.

The CJEU clarified that it is for the national court to determine, in the light 6all the
circumstances of the case in the main proceedings, whether the application of the
exception for parody fulfils the essential requirements of parody and preserves that fair
balance.

5.3. Private copying

The CJEU has clarified the contours of the privatcopying exception ofArticle 5(2)b of the
InfoSoc Directive in a long list of judgments:

Table 5. Jurisprudence from the European Court of Justice concerning private copying

G467/08 21 October 2010 Padawan v. SGAE Indiscriminate application of the private copying levy
EGEDA and Other v
G470/14 14 October 2014 Administracion del Estado and Compensation financed from the General State Budget
Others
G435/12 10 April 2014 ACI Adam/Stichting de Thuiskopi Lawful nature of the origin of the copy
G462/09 16 June 2011 Stichting de Thuiskopie v Opus Crossborder transactions
GmbH
C277/10 9 February 2012 Luksan v Van del Let AL.JthOI’ is ent|t|§d directly and originally to the right of
fair compensation
G457/11 :
27 June 2013 VG Wort v Kyocera Techngloglcal measures, consequences of an
GC460/11 authorisation to reproduce
Indiscriminate application combined with a
C521/11 11 July 2013 Amazon v Austrdlechana reimbursement scheme, payment of the revenue in part
to social or cultural institutions, double payment in
crossborder transactions.
C463/12 5 March 2015 Copydan Bandkopi / Nokia Equal treatr’r)ent., reimbursement scheme, consequences
Danmark of an authorisation to reproduce
C110/15 2 March 2015 Nokia ltalia v SIAE Ex anteexemption and reimbursement scheme for

professional use.

Source: International Survey on Private Copying, Law and peaafiits, WIPO and de Thuiskdfe

140 International Survey on Private Copying, Law and practice 2015, RO and de Thuiskopie,
http://www.wipo.int/edocs/pubdocs/en/wipo_pub_1037_2016.pdf
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The following paragraphs describein extensothe three most relevant cases for the
audiovisual sector:

A In Padawariv the CJEU clarified important issues such as the uniform
interpretation of the concept of fair compensation, the persons liable to pay the
levy and the relationship between the impositon of the levy and the use of
recording equipment or media for the purposes of private copying.

A In some respects a followup to the Padawancase,in Eged&? the CJEU ruled on
the legality of a fair compensation scheme financed from the general state
budget.

A In ACI Adam the CJEU clarified the scope of therivate copying exception for
cases in which the source from which a reproduction for private use is made is
unlawful.

5.3.1. Padawan v. SGAE

The trend towards extending private copying levies has been subject to criticism for some

ti me, notably by the | T industry, usersd asso
system of private copying levies that taxes digital reproduction equipment and medi

goes beyond the scope of Aitle 5(2)b of the InfoSoc Directive, because &cording to

Recital 35 of the Directive the purpose of fair compensation is solely to compensate

rightsholders adequately for the use made of their protected works or other subject

matter. However, these critics had to wait until October 2010 to see the CJEU render a
ground-breaking judgment concerning the applicability of private copying levies to digital

reproduction equipment and media.

The parties to this case were theSociedd General de Autores y Editor@sSpanish
collecting society for authors and editors3- SGAE, and Padawan a Spanish company that
markets CDRs, CBRWs, DVERs and MP3 players. SGAEequested from Padawan
payment of the private copying levy for the years2002 to 2004. The defendantPadawan
opposed the claimon the grounds that the indiscriminate application of a levy to digital
media, regardless of the purpose for which they wereused (private use or other
professional or commercial activities)was incompatible with the InfoSoc Directive.

141 Judgment of the Court of Justice of the European UniofThird Chamber) case G467/08, Padawan SLv
Sociedad General de Autores y Editores de Espafia (S@AK)ctober 2010
http://curia.europa.eu/juris/document/document.jsf?docid=83635&doclang=en

142 Judgment of the CJEU (Fourth Chambe@ase @470/14, EGEDA et al. v Admistracién del Estado et al. 9
June 2016
http://curia.europa.eu/juris/document/document.jsf?text=&docd=179784&pagelndex=0&doclang=en&mode
=reg&dir=&occ=first&part=1&cid=938849.

143 Judgment of theCJECaseCA435/12, ACI Adam BV and Others v. Stichting de Thuiskopie, 10 April 2014,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=150786&pagelndex=0&doclang=en&mode
=Ist&dir=& occ=first&part=1&cid=286178.

144 See section 1.4.2. of this publication.
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The Spanish system of private copying levies in force at the time was regulated by
Article 25 of the Ley de Propiedad Intelectu@htellectual Property Act 3- LPI)* This article
regulated f ai r c omp e ns at[ifleproducfion exclusicety dor poivfate ase, by
means of nontypographical devices or technical instruments, of works circulated in the
form of books or publications, deemed by regulation to be equivalent, and phonograms,
videograms and other sound, visuabr audiovisual medigy . These acts of
should give rise to fair compensation paidat a flat rate for each of the said methods of
reproduction. The creditors of this compensation were the authors of works publicly
exploited in one of the aforementioned forms, as well as editors, producers of
phonograms and videograms and performers whose performances have been fixed on
those phonograms and videograms. Collective management of this compensation was
mandatory. The debtors of this compensation were manufacturers established in Spain,
where they operate as commercial distributors, and persons whooutside Spanish
territory, acquire the equipment, devices and media referred to with a view to their
commercial distribution or usein Spain Distributors, wholesalers and retailersshould pay
compensation jointly and severally with thdr suppliers for the products concerned, unless
they prove that that compensation has in factbeen paid for them

On 14 June 2007, theJuzgado de lo Mercantil No 4 de Barcelofigarcelona
Commerci al Court n. 4) u p h eahddorde3e@ RaHagvan tocplaya i m
EUR 16759.25 plus interest. Padawan appealedagainst the judgment with the Audiencia
Provincial de Barcelon@arcelonaProvincial Cour). On15 September 20, the Audiencia
Provincial de Barcelongspain) referred the case to the CJEU for a preliminary ruling under
Article 234 ECws

In its judgment of 21 October 2010, the CJEU made a number of important
clarifications for the future of private copying levies:

A -The concept of efair compensationy must
of EU law and interpreted uniformly throughout the European Union. Neither
Article 5(2)b nor any other provision of the InfoSoc Directive refers to the national
law of member states as regards this concept. In such cases, the need for a
uniform application of EU law and the principle of equality require that an EU law
provision must normally be given an independent and uniform interpretation
throughout the European Union, considering the context of the provision and the
objective of the relevant legislation .+

145 See Real Decreto Legislativo 1/1996, de 12 de abiril, por el que se aprueba el Texto Refundido de la Ley de
Propiedad Intelectual, regularizando, aclarando y armonizando las dispusciegales vigentes sobre la materia
(Royal Legislative Decree 1/1996 of 12 April 1996, approving the consolidated text of the Law on Intellectual
Property). That royal legislative decree was amended in the context of the transposition of the InfoSoc
Directive by Act 23/2006 of 7 July 2006 amending the consolidated text of the Law on Intellectual Property
approved by Royal Legislative Decree 1/1996 (BOE No 162 of 8 July 2006, p. 2556Epr legislative
developments taken at national level after the Padawandecision see section 3.2.2. of this publication.See
also section 5.3.2 below.

146 Referencefor a preliminary ruling under Article 234 EC from theAudiencia Provincial de Barcelgmaade by
decision of 15 September 2008.

147 The judgment quotes hereCase 327/82 Ekro [1984] ECR 107, paragraph 11; Cas®&7/98 Linster [2000]
ECR 16917, paragraph 43; and Case-623/07 A[2009] ECR | 2805, paragraph 34.
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A Member states have the power to determine, within the limits imposed by EU law
and in particular by the InfoSoc Directive, the form and detailed arrangements for
financing and collection, as well as the level of what constitutes fair
compensation.

A Fair compensation must necessarily be calculated based on the criterion of the
harm causedto authors of protected works by the introduction of the private
copying exception.

A The copying of works by natural persons, for their own private use, is likg to
cause harm to rightdolders. In principle, it is for that person to compensate the
rightsholders. However, identifying private users and oliging them to
compensate rightdiolders on a case by case basis is practically impossible.
Moreover, the harm caused by each private use considered separately may be
minimal. Therefore, systems of private cpying levies charged to those who make
digital recording equipment and media available to private users or who provide
copying services for them are acceptable since their activity is the factual
precondition for natural persons to obtain private copies. Mreover, the costs of
the private copying levy can be passed on in the price charged to the final user,
who is then indirectly liable to pay fair compensation.

A The digital reproduction equipment and media charged with a levy must be liable
to be used forprivate copying and likely to cause harm to the rightiolder. Article
5(@)b of the InfoSoc Directive must be interpreted as meaning that there is a
necessary link between the application of the levy to the digital reproduction
equipment and media and theiruse for acts of private copying.

A The indiscriminate application of the private copying levy to all types of digital
reproduction equipment and media, including in the case at hand in which they
are acquired by nonnatural persons for purposes clearly unrdated to private
copying, does not comply with Article §2)b of the InfoSoc Directive.

A If the digital reproduction equipment or media have been made available to
natural persons as private usersthe application of the private copying levy is
justified, without the need to prove that actual private copying has taken place.
The possibility of causing harm to the rightdolder suffices.

5.3.2. EGEDA et al. v Administracion del Estado et al.

On 9 June 2016, the CJEU delivered its judgment in Case470/14, EGEDA v.
Administracion del Estado. The case was a reference from the Spanish Supreme Court
which was seeking a preliminary ruling on the interpretation of Article 5(2)b of the
InfoSoc Directive

On 7 December 2012, the Spanish government had adopted Royal Decree
1657/2012, which regulates the pocedure of compensating righttiolders for acts of
private copying. This was a continuation of the derogation by Royal Decree Law 20/2011
of the private copying levy and the introduction of a new system whereby fair
compensatian for acts of private copying is paid to rightsholders from the state budget.
This new system was a resul't of the governmen
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with the regulatory framework and jurisprudence of the European Union following the
decision of the CJEU in thePadawarcase.

The applicants in the main proceedings are intellectual property rights collecting
societies, which are entitled to collect the fair compensation owed torightsholders in
instances of private copying of their protected woks or subject matter. On 7 February
2013 they brought an action for annulment of Royal Decree 1657/2012 before the
Tribunal Supremd@Spanish Supreme Court). In support of their claims, the applicants in the
main proceedings submitted that Royal Decree 1692012 is incompatible with Article
5(2)b of Directive 2001/29EC

Article 5(2)b provides that member states may provide for exceptions or
' i mitations to the reproduction right 6in resp
a natural person for private use and for ends that are neither directly nor indirectly
commercial, on condition thattherighsh ol der s receive fair compensa:

The first question referred to the CJEU was whether a scheme for fair
compensation for private copying is compatible withArticle 5(2)b of the InfoSocDirective,
where the scheme, while taking as a basis an estimate of the harm actually caused, is
financed from the General State Budget, as it is thus not possible to ensure that the cost
of that compensation is borne by the usrs of private copies.

The second question was whether, if the first question is answered in the
affirmative, the scheme is compatible with Article 5(2)b where the total amount allocated
by the general state budget to fair compensation for private copying,although calculated
on the basis of the harm actually caused, must be set within the budgetary limits
established for each financial year.

The CJEU first recalled that, further to Recitals 35 and 38&f the InfoSoc Directive,
member states may provide for a private copying exception on the condition that it is

accompanied by a fair compensation scheme. Thi
caused torightsholders, which gives rise, in principle, t
t hemy, according to the Court. Furthermore, Ar
Gan obligation t o achi ev emember staes which rhaver e s u | t |

implemented the private copying exception, in the sense that they must guarantee, within
the framework of their competences, the actual recovery of the fair compensation
intended to compensate therightsh o | der sy .

On the other hand, the Court afforded to themember states broad discretion on
how this result is to be achieved, including determming who has to pay the fair
compensation, what form it would take, and according to what arrangements and level.

The Court notes that in principle, nothing in the InfoSoc Directive precludes the
establishment of a fair compensation scheme financed by thgeneral state budget of a
member state, in lieu of a levy system. However, it is for the person who reproduced the
protected works or subject matter without the prior authorisation of the rightsholder
concerned, and who therefore caused harm to them, to nka good that harm by financing
the fair compensation provided for that purpose.

The Court considered that, in the Spanish scheme, the payment of the fair
compensation is financed from all the budget resources of the general state budget, and
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therefore alsofrom all taxpayers. According to the CJEU, such a scheme is not a guarantee
that the cost of that compensation is ultimately borne solely by the users of private
copies.

The Court concluded that Article 5(2)b of the InfoSoc Directive precludes a fair
compensation scheme financed from the general state budget in such a way that it is not
possible to ensure that the cost of that compensation is borne by the users of private
copies.

5.3.3. ACI Adam v Stichting de Thuiskopie

The private copying exception introduced ly Article 5(2)b of the InfoSoc Directive is
probably the most frequently invoked as a defence in cases of copyright infringement.
Most member states have some form of private copying exception in their national
legislation coupled with a compensation scheme for rightsholders* While users may
invoke a private copying exception for cases in which the source from which a
reproduction for private use is made is lawful, it has been discussed whether this is also
possible for cases in which the source is unlawflu This issue was clarified by the CJEU in

the ACI Adam and Others v. Stichting de Thuiskopie and Stichting Onderhandelingen
Thuiskopie vergoedingase#

In its judgment of 10 April 2014, the CJEU ruled that EU law, and in particular
Article 5(2)b of the InfoSoc Directive must be interpreted as precluding national
|l egi sl ation e6which does not di stinguish the si
reproduction for private use is made is lawful from that in which that source is
unl awfThd GIEU explaed that if the member states had the option of adopting
legislation that also allowed reproductions for private use to be made from an unlawful
source, the result of that would clearly be detrimental to the proper functioning of the
internal market. Furthermore, following Recital 22 of the InfoSoc Directive, the CJEU
stated that the objective of proper support for the dissemination of culture must not be
achieved by sacrificing strict protection of rights or by tolerating illegal forms of
distribution of counterfeited or pirated workszs

148 See section 3.2.2. of this publication.

149 Judgment of theCJECaseCA435/12, ACI Adam BV and Oths v. Stichting de Thuiskopie, 10 April 2014,
http://curia.europa.eu/juris/document/document.jsf?text=&daid=150786&pagelndex=0&doclang=en&mode
=Ist&dir=&occ=first&part=1&cid=286178 .

1 n this case the CJEU also ruled that the Enforcement I
applying to proceedings in which those liable for payment of the fair compnsation bring an action before the

referring court for a ruling against the body responsible for collecting that remuneration and distributing it to

copyright holders, which defends that actiony.

151 See also section 3.2.2.1. of this publication.
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6.State of play

6.1. Copyright exceptions in the bigger picture of the DSM

The past two years have seen intense activity at European level with regard to the tabling
of reforms in various fields related to the Digital Single Market strategy:s The European
Commission has presented several proposals addressing most of the sixteen actions
announced in May 2015 around the three main pillars of:

a) ensuring better access for consumers and businesses to digital goods and serdce
across Europe

b) creating the right conditions for digital networks and services to flourish and

¢) maximising the growth potential of the Digital Economy.

Table 6. The three pillars of the Digital Single Market (with programmed years of proposal)

| Access | | Envionmett | Economyand Society

Crossborder ¢ 2015 Telecoms rules 2015 | Data economy 2016

commerce

Z’:gc'”g CONSUMETS 5016 | AvMSDirective 2016 Standards 2015

Parcel delivery 2016  Online platforms 2015 SKilis and e 16
government

Unjustified geo-blocking = 2015 e-Privacy 2016

Antitrust enquiry 2015 Cybersecurity 2016

Copyright reform 2015

SatCab Directive 2015/16

VAT 2016

Source: Elaboration on European Commission, COM(2015) 192 final

The actions that are mostly related to the issue of the circulation of protected works,
including audiovisual works, have all been presented as of today, and respond to the idea

152 EyropeanCommission,Communication to the European Parliament, the Council, the Economic and Social

Commi ttee and t he Co mmmDigital Siagle dMbrket Strategyr fer curappps , 8 c May 2015,
COM(2015) 192 final,

http://eur -lex.europa.eu/legatcontent/EN/TXT/PDF/?uri=CELEX:52015DC0192&from=EN
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of facilitating transfrontier access by removing all possible unjustified obsacles to cross
border accessss

Within the reform concerning copyright rules, the topic of the exceptions retains a
particular position considering the various levels of harmonisation reached among the
member states. Even though exceptions and limitationgo exclusive rights have been
horizontally harmonised by the InfoSoc Directives* the fact that only the one concerning
transient copies is mandatory, whereas the remaining 21 are all optional, has led to
different degrees of implementation at national levd.

The scattered picture of the national frameworks across Europe, the heated
debates around the balancing of the legitimate interests of the rightholders with possible
new conflicting public interests arising from the new uses made possible by digital
technol ogi es, subject t o a r istgpptreosutsy , a phpalviec ama o
legislative initiatives in this domain particularly complex.

6.2. Policy documents concerningexceptions and limitations

It took eight years from the presentation of the Green Papr adopted in 2008 until the

presentation ofthesoc al | ed 6 Copyright packagey in 2016. L
exceptions to copyright was analysed from several angles, many of which were dropped

along the way.

6.2.1. From the Green Paper to the Vitorio
Recommendations

While highlighting the need for assessingwhether the exceptions and limitations to

copyright and related rights that enable the public dissemination of knowledge were still
fit for their purpose in the digital environment, the Green pajgr on Copyright in the

Knowledge Economylaunched a public consultation on the following four exceptions: for
libraries and archives (including digitisation, making available digitised works, orphan
works); for the benefit of people with disabilities; for the dissemination of works for

teaching and research; and for usegenerated content:ss

In the Communication of 2009 which summed up the outcome of the consultation,
the Commission stated that:

153 For an overview of the state of art of the schedule of the various actions, see European Parliament, The
legislative train schedule, Modern copyright rules,http://www.europarl.europa.eu/legislative-train/theme-
connecteddigital -single-market/file -modern-european-copyright-rules.

154 See section 2.22.3. of this publication.

BB European Commi s s i oQopyrigliinehe Knovgealge &€conomyn, 61l 6 J COM(200B)Y0 0 8
466 final, http://ec.europa.eu/internal_market/copyright/docs/copyrightinfso/greenpaper_en.pdf
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In the immediate future, the preferred tool for manytha# issues raised in the Green Paper
is a structured dialogue between relevant stakeholdéasilitated by services of the
European Commission. In particular, the dialogue on creatifigrmation products,
publications and cultural material in formats accessilfior persons withdisabilities
should be taken forward as a prioritAnother priority should be findingppropriate
licensing solutions for masscale digitisation in a European context. TBemmission will
also conduct an impact assessment on how tddiothe clearance issues tharise with
"orphan” works. The impact assessment will analyse the necessary level of dikgech
required prior to the use of orphan works as well as the mutual recognition of onpban
status across Europe.

Some of these actions have been unfoldedthe Memorandum of Understanding onthe
Digitisation of Out-of-Commerce Works signed in 2011 the adoption in 2012 of the
Directive on Orphan Worksse or the Licenses for Europe initiative launched as a
structured stakeholdersdialogue in 20131

Quite an ambitious project was presented in 2011 when the Commission referred
to the possibility of adopting a GEuropean C
codification of all EU copyright directives and also the opportunity to:

( # examine whether thecurrent exceptions and limitations toopyright granted under
the 2001/29/EC Directive need to be updated or harmonised atekél. A Code could
therefore help to clarify the relationship between the various excluspiets enjoyed i
rights holders and the scope of the exceptions and limitations to thimges e

The Code never saw the light of day, but further investigations were carried out on the
specific exception of private copying, which until then had not been touched upon irthe

Commi ssi onds pol i cocaled\dtorinonRecommmendations,ewhich avere
presented in 2013, concerned the definition and the application of levies with regard to

B European Commi ssi on,6Cop@ighmimthe KnowldadgeoEeconomy , ¢ 19 Oct ober 20009
COM(2009) 532 final,

http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52009DCRZRqid=1486335000567&from=EN

157 Memorandum of Understanding (MoU) oKey Principles on the Digitisation and Making Available of Out
of-Commerce Workg ,
http://ec.europa.eu/internal_market/copyright/docs/copyrightinfso/20110920-mou_en.pdf

158 Directive of the European Parliament and of the Councibn certain permitted uses of orphan works
http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:320121.0028&0id=1486334751248&from=EN

159 icenses for Europehttps://ec.europa.eu/licencesfor-europe-dialogue/en/content/about-site.html.

160 Eyropean CommissionCommunication to the European Parliament, the Council, thEconomic and Social
Committee and the Committee of the regions,cA Single Market for Intellectual Property Rights Boosting
creativity and innovation to provide economic growth, high quality jobsand first class products and services
in Europey , 24 MEQM(2D11)287 final,

http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52011DC0287&qid=1486335974547&from=EN
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copies made by end users for private purposes under Article 5(2)b of the InfoSoc
Directive 1

6.2.2. The actions under the DSM strategy

In 2015, the newly appointed European Commission presented a strategic paper for the
implementation of the objectives of the DSM2 The Communication outlined targeted

actions and a longterm vision whichaimed t o Gcensure a wider access
the European Union, adapt exceptions to digital and crosborder environments, achieve a
well-functioning marketplace for copyright, and provide an effective and balanced

enf orcement sy st e my Comiumigagon, htlee r Conunisgion tatleld ias

proposal for a regulation on the portability of online content services to ensure that

subscribers have access to these services even when they are not in their home country.

I n the specifi c Iloeageneral objective fwastp tncremsegshe 6t
level of harmonisation, make relevant exceptions mandatory forMember States to
implement and ensure that they function across borders within the EY . The areas th
woul d fal./l under t he Cothenfidlleveng: @xt ghd dat sniiegs s ment w
exception for illustration for teaching purposes, preservation by cultural heritage
institutions, remote consultation of works held in libraries (elending), panorama
exception.

161 Vitorino A., Recommendationsresulting from the mediation on private copying and reprography levies 31
January 2013,

http://ec.europa.eu/internal_market/copyright/docs/levy_reform/130131_leviesyitorino-
recommendations_en.pdf

162 Eyropean Commission, Communication to the European Parliament, the Council, the Economic and Social
Committee and the Committee of the regionsglowards a modern, more Ewwpean copyright frameworly , 9
December 2015, COM(2015) 626 final,

http://eur -lex.europa.eu/legat

content/EN/TXT/PDF/?uri=CELEX:52015DC0626&=1486337076443&from=EN

163 European Commission, Proposal for a regulation of the European Parliament and of the Counail
ensuring the crossborder portability of online content services in the internal market 9 December 2015,
COM(2015) 627 final,

http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52015PC0627&0qid=1486339514183&from=ERbr an overview of related
documents see Euspean Parliament, Legislative train schedule, Modern copyright ruleshe Marrakesh Treaty
implementation framework, http://www.europarl.europa.eu/legislative-train/theme-connected-digital -single-
market/file -the-marrakeshtreaty-implementation-framework.
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6.3.The GcGcopyright packagey

In line with the DSM strategy, the new set of measures proposed by the European
Commission in the Copyright package presented in 2018 had three goals: (i)ensuring
wider online access to content in the EU and reaching new audiencegi) adapting certain
exceptions to the digital and crossborder environment, and (iii) fostering a well-
functioning and fair copyright marketplace,and each of these goals was accompanied by
a set of proposals.

These objectives have been pursued through four different legislative instrumest

1. adirective on Copyright in the Digital Single Market,s

2. aregulation on crossborder access to ancillary audiovisual contents

3. a regulation on the crossborder exchange of accessible format copies to
implement the Marrakesh Treatys’and

4. a directive introducing a new exception for people with disabilities to
implement the Marrakesh 8

164 European Commission, Communication to the European Parliament, the Council, the Economic and Social
Commi ttee and the ComnRArdmbtiage a fairf effitidmteandr corgpetitive sEuropean
copyright-based economy in theDigital Single Markety , 14 September 2016, COM(2016) 59
http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52016DC0592&0qid=1486340106820&from=ER’e copyright package was
accompani ed b ympachAssessmeantros thevneodemisation of EU copyrightllesy i n t hree parts
14 September 2016, SWD(2016) 301 finalhttps://ec.europa.eu/digitalsingle-market/en/news/impact-
assessmertmodemisation-eu-copyright-rules. See Valais S.New proposals for the modernisation of EU
copyright rules in the Digital Single Market IRIS, 20169/4,

http://merlin.obs.coe.int/iris/2016/ 9/article4.en.html.

165 European Commission, Proposal for a directive of the European Parliament and of the Council on copyright
in the Digital Single Market, 14 September 2016, COM(2016) 593 finahttp://eur-lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52016PC0593&from=ENFor an overview of related documents see
European Parliament, Legislative train schedule, Modern copyright rules: Directive on copyrigint the digital
single market, http://www.europarl.europa.eu/legislative-train/theme-connected digital -single-market/file -
directive-on-copyright-in-the-digital -single-market.

166 European Commission, Proposal for a regulatiolaying down rules on the exercise of copyright and related
rights applicable to certain online transmissions of broadcasting orgaisations and retransmissions of
television and radio programmes 14 September 2016, COM(2016) 594 finahttp://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52016PC0594&qid=1486342308490&from=ERbr an overview of related
documents see European Parliament, Legislative train schedule, Modern copyright rul&egulation on online
transmissions of broadcasting organisations and retransissions of television and radio programmes
http://www.europarl.europa.eu/legislative-train/theme-connected digital -single-market/file -regulation-on-
online-transmissions

167 European Commission, Proposal for a regulation of the European Parliament and of the Courmil the
crossborder exchange between the Union and third countries of accessibleormat copies of certain works
and other subjectmatter protected by copyright andrelated rights for the benefit of persons who are blind,
visually impaired or otherwise print disabled, 14 September 2016, COM(2016) 595 finalhttp://eur-
lex.europa.eu/legatcontent/EN/TXT/PDF/?uri=CELEX:52016PC0595&qid=1486341396991&from=ERor an
overview of related documents see European Parliament, Legislative train schee@ylPortability of online
content,

http://www.europarl.europa.eu/legislative-train/theme-connected digital -single-market/file -portability -of-
online-content.
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Table7. Overview of tools and objectives of the Gcopyri

Online access to content Marketplace for copyright

Regulation on crossborder Text and data mining, teaching | Press publishers and UGC
accessto streaming, catchup activities, cultural heritage platforms (CopyrightDirective,
and IPTV retransmission (CopyrightDirective, Art. 3-6) Art. 11-13)

Licensing of outof-commerce | Directive and Regulationon
works and negotation accessible formats for people
mechanisms for VOD with disabilities to implement
(CopyrightDirective, Art. 7-10) = the MarrakeshTreaty

Transparency obligations
(CopyrightDirective, Art. 14
16)

Source: European Audiovis@bservatory elaboration

With regard to the issue of exceptions, the proposed Copyright Directive includes three
mandatory exceptions in the areas announced by the DSM strategy of 201&xt and data
mining (Article 3), digital and crossborder teaching adivities (Article 4) and the
preservation of cultural heritage (Article 5). Should the proposal be adopted crossborder
accessin these fields would become possible without the needfor the rightsholdersdprior
authorisation.

The implementation of the MarrakeshTreaty, which concernsaccessible format
copies for people with print disabilities, will add a fourth mandatory exception to the list.

6.3.1. The rationale underlying the four new mandatory
exceptions

In the digital environment, new types of uses of protected content have emerged, making
it uncertain to determine if the current exceptions are still adapted to achievng a fair
balance between the rights and interests of authors and other rigtsholders on the one
hand, and of uses on the other. In addition, considering their optional nature, these
exceptions remain merely national, and legal certainty around crossborder uses is
therefore not guaranteed.

168 European Commission, Proposal for a directive of the European Parliament and of the Couraril certain
permitted uses of works and other subjecimatter protected by copyright andrelated rights for the benefit of
persons who are blind, visually impaired or otherwiseprint disabled and amending Directive 2001/29/EC on
the harmonisation of certainaspects of copyright and related rights in the information society 14 September
2016, COM(2016) 596,

http://eur -lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52016PC0596&qid=1486341619165&from=ERbr an overview of related
documents see European Parliament,egislative train schedule, Modern copyright rulesthe Marrakesh Treaty
implementation framework, http://www.europarl.europa.eu/legislativetrain/theme-connecteddigital -single-
market/file -the-marrakeshtreaty-implementation-framework.
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In this context, for each of the identified four areas of intervention the
Commissionhas outlined the objective to guarantee the legality of certain types of uses,
including across borders:

1. for text and data mining in the field of scientific research,to provide a clearer
legal space for researchersto use innovative text and data mining research
tools;

2. for digital and cross-border uses in the field of education,to allow teachers
and students to take full advantage of digital technologies at all levels of
education;

3. for the preservation of cultural heritage, to support cultural heritage
institutions (that is to say, publicly accessible libraries or museums, archives
or film or audio heritage institutions) in their efforts to preserve the cultural
heritage; and

4. for the accessible formats for people with disabilities, to ensurethe making
and exchanging of such copies within the single market.

6.3.2. Text and data mining in the field of scientific research

According to the CRA report pr e pedtramdddataf o r t he
mining (TDM)refers to a computational process thatims at discovering patterns in large

databases and/or collections of textual content. More specifically, it aims at extracting

information from previous sources for example, existing dataset and collectiors of

journal articles) and transforming it into information that can be used for further purposes
(forexample,and ysi s or pat® ern discovery).y

This is an area where no possible adaptable exception already exists in the
European regulatory framework, a circumstance that has obliged the relevant acgrsuch
as universities and research institutes, to resort to licensing solutions and thus bear the
often significant transaction costs of the licenses.

Considering the negative impact that this lack of certainty might have on the
Eur opean Un itvemessand scentificdetdership at a time when most research
is crossborder and crossdiscipline, Article 3 of the proposed Copyright Directive
envisagesa mandatory exception:

for reproductions and extractions made by research organisations in twraerry out
text and data mining of works or other subjanitter to which they have lawful access
for the purposes of scientific research

169 CRA3 Charles River Associates, Assessing the economic impacts of adapting certain limitations and
exceptions to copyricht and related rights in the EU, May 2014,
http://ec.europa.eu/internal_market/copyright/docs/studies/140623limitations -economicimpacts-

study_en.pdf p. 60 ff.
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6.3.3. Digital and crossborder uses in the field of education

The InfoSoc Directive already calls for an optional exceptin to the rights of distribution

and communication to the public in the case of

teaching or scientific researchy in Articl

So far, considering that Recital 42 othe InfoSoc Directive allows for its extension
to distance learning, member states have interpreted this exception in various ways with
regard to online activities. These differences have been seen by the European Commission
as representing a possible brag& on education trends like online courses.

Article 4 of the proposed Copyright Directive therefore introducesa mandatory
exception:

to allow for the digital use of works and other subjesatter for the sole purpose of
illustration for teaching, to theextent justified by the nortommercial purpose to be
achieved, provided that the use:

(a) takes place on the premises of an educational establishment or through a secure
electronic network accessible only by the educational establishment's pupils or studen
and teaching staff;

(b) is accompanied by the indication of the source, including the author's name, unless this
turns out to be impossible.

The proposed provision gives member states the optiorto make it subject to the
availability of adequate licenses covering the same uses (digital and crosborder).

6.3.4. Preservation of cultural heritage

Furthermore, in the case of cultural heritage institutions, Article 5(2)c of the current

e

5 ( :

I nfoSoc Directive provides an opti omimeapect except.i

of specific acts of reproduction made by accessible libraries, educational establishments
or mus eums, or by archivesy provided that
protected works.

The influence of Recital 40 of the Directive, which stées that this exception
eshould be limited to certain special cases covered by theeproduction righty  a shaould 6
not cover uses made in the context ofthe on-line delivery of protected works or other
subjectmattery , may have been Dbisredgpext, tisei Cpmniissionchasn t .
pointed out that member states do not often take digital formats into account when
implementing the exception at national level, despite the recommendation to allow
multiple copying and migration of digital cultural material for preservation purposes?

170 European Commission, Communication to the European Parliament, the Council, the Economic and Social
Commi ttee and the Committee of the regions, i 2020:
final, http://eur-lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52005DC0465&qid=1486347315715&from=EN
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Typically, cultural institutions are allowed to make copies of the works which form
their collections for the specific purpose of preservation which may be particularly
significant for the purposes of preserving film heritage™ However, cultural heritage
institutions (CHIs)in some member statesare not able to engage in the digitisation of
their collections because, for instance, the making of digital copies is not permitted by
national laws (for example, because formatshifting or digital copying is not allowed).

Furthermore, CHIs areyenerally not allowed to engage inthec mass preservati.
of their collections because the optional exception has as a rule, been narrowly
i mpl emented across me mb eofreprodaction are dfovered).\CHIs s peci f i
may then be required to askfor the rightholdersd permission to digitise their works,
especially in large preservation projects which involve the copying of works that are not
in need of preservation (implying certain &ts of reproductions that do not fit the
cGspecificy natur e c thelafoSeaDirebtiye)arti cl e 5(2) (c) of

This situation is likely to change should the new Copyright Directive be approved,
given the provision of a mandatory exceptionto allow CHIst o make copies of a
or other subjectmatter that are permanently in their collections, in any format or
medium, for the sole purposeof the preservati

Article 5 of the proposed Copyright Directive takes into account the need for
content in digital forms and the use of digital technology for preservation purposes when
introducing a new mandatory exception:

permitting cultural heritage institutions to make copies of any works or other subject
matter that are permanently in theirotlections, in any format or medium, for the sole
purpose of the preservation of such works or other subjmter and to the extent
necessary for such preservation.

6.3.5. Accessible formats for people with disabilities

The cuse for the baeabflittyy peopbBbsefiheh by Ar
InfoSoc Directive as an exception to both the reproduction right and the right to
communication to the public. This exception, apart from being merely optional, lacks

crossborder effect and makes it difficult for persons who are blind, visually irpaired or

otherwise print disabled to access special formats under the copyright exception of other

member states.

Unrelated to the online word, the new mandatory exception foreseen by a
specifically dedicated directive of the Copyright package owes its estence to the
European Unionds international c omm# Thise nt on
Directive is part of its ratification process and will oblige member states to

171 See section 1.3.1. of this publication
172 See section 6.3.4. of this publication
173 See section 2.1.4. of this publication.
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provide that any act necessary for:
(a) a beneficiary person, or a person actorgtheir behalf, to make an accessible
format copy of a work or other subjeetatter for the exclusive use of the beneficiary
person; and
(b) an authorised entity to make an accessible format copy and to communicate,
make available, distribute or lend accessible format copy to a beneficiary person
or authorised entity for the purpose of exclusive use by a beneficiary person;

does not require the authorisation of the rightholder of any copyright or related right in

the work or protected subjechatter.

6.4. The pending issues

All actions envisaged by the DSM Strategy in the field of exceptions have been followed
up, apart from two issues: the dending exception and the panorama exception, which
are still under investigation.

6.4.1. The elending exception

In addition to the exception provided by Article 5(3)n of the InfoSoc Directive for the on
screen consultation of works for research and private studies on their premises, the Rental
and Lending Directive™ foresees a specific exception for the case of publid¢ending in
Article 6(1)¥5 At the time the Copyright package was presented, the latter was under
scrutiny by the CJEU in case-C74/15, sothe European Commission decided to consider
the issue at a later stage.

The awaited judgment was delivered on 10 Novenber 2016 and concluded that
the concept of |l ending covers the | ending of
is carried out by placing that copy on the server of a public library and allowing a user to
reproduce that copy by downloading it ontohis own computer, bearing in mind that only
one copy may be downloaded during the lending period and that, after that period has
expired, the downloaded copycannd onger be wusesd by that user.y

174 Directive 2006/115/EC of the European Parliament and of the Counadn rental right and lending right and
on certain rights related to copyright in the field of intellectual property, http://eur-lex.europa.eu/legat
content/EN/TXT/PDF/?uri=CELEX:32006L0115&0id=1486338458537&from=EN

175 De Wolf & Partners, Study orthe application of directive 2001/29/EC on copyright and related rights in the
information society, October 2013,

http://ec.europa.eu/internal_market/copyrightfocs/studies/131216_study en.pdfp. 323 ff.

176 Court of Justice of the European Union, judgment of 10 November 2016;134/115, Vereniging Openbare
Bibliotheken v Stichting Leenrecht,
http://curia.europa.eul/juris/celex.jsf?celex=62015CJ0174&langl=en&type=TXT&ancre
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6.4.2. The panorama exception

Article 5(3)h of the InfoSoc Directie foresees an exception to the rights of reproduction

and communication to the public in the <case
architecture or sculpture, made t o réseltséofocat ed |
the public consultation held in 2016 showed that almost all the member states had

implemented this exception” but at the same time, how they implementated it could

differ widely, thus creating a situation of uncertainty:’s

Figure2. The e6panorama exceptiony worl dwi de
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A significant example of how complex the practical application of this exception can be
for people who take and upload pictures of buildings or monuments in public spaces is
the Eiffel tower in Paris: the monumentcan be freely photographed during the day,
because copyright has expired, but not at night since its ligrghow is protected by an

independent copyright7

Since the panorama exception has been implemented over practically the whole
of Europe, the EuropeanCommission did not find it necessary to introduce a new

177 European Commission, Wopsis report on the results ofthe public consul t at i manorasan t he ¢
exceptiony , Aut umn http2/6ckapa.eu/information_society/newsroom/image/doament/2016-
37/synopsis_report-_panorama_exception_final_17049.pdf

178 Clayton Newell B., Freedom of panorama: a comparative look at international restrictions to public
photography, Creighton Law Review, Vol. 44,
https://www.academia.edu/537550/Freedom_of_Panorama_A_Comparative_Look_at_International_Restrictions
on_Public_Photography

179 EPRS Briefing, The challengesf@opyright in the EU, June 2015,
http://www.europarl.europa.eu/RegData/etudes/BRIE/2015/564380/EPRS_BRI(2015)564380_EN.pdf
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mandatory one, and decided to replace its regulatory action with a monitoring activity of
the regulatory developments in this field.

6.4.3. The private copying exception

According to Article 5(2)b of the InbSoc Directive, member states may introduce an
exception for private copying. In the Impact assessment accompanying the new Copyright

package, the Commi s wil continub assessiag tlee need foradicamto i t
ensure that the different levies' systems in place inMember States do not raise obstacles

in the single markety , whi | e al s o teeektiand@ending tases before the n t
CJEW

The situation has been closely monitored with specific reference to the right of
press publishersto receive compensation for uses of their publications undemprivate
copying or reprography (Article 5(2)a InfoSoc) and private copying (Article 5(2)b InfoSoc)
exceptions This issue has come to the fore following a recent decision of the CJEU where,
stressing the fact that publishers are not righsholders under the current EU rules, the
Court questioned the lawfulness of mechanisms existing in a number ahember states
under which publishers have traditionally received compensation for uses of their
publications under exceptions or limitations:

A significant portion of the member states already recognises that compensation
regimes also apply to publishers.

Table 8. Compensation regimes for publishers in E28

Compensation paid tboth authors and publishers for uses und AT, BE, BG, CZ, DE, EE, ES, EL

one or both of the private copying / reprography exceptions g‘L(J HR, LT, LML, PL, PT, RO, SI
Compensation pa|ql only to authors for uses under private copyi DK, FI. IT, SE
reprograply exception

No compensation for uses under private copying / reprography

. CY, LU, MT
exception

No private copying / reprography exception IE, UK

Source: European Commission elaboration of national @&44)(2016) 301 final

180 Eyropean Commission,nhpact assessment on the modernisation of copyright rules, 14 September 2016,
SWD(2016) 301 final https://ec.europa.eu/digitalsingle-market/en/news/impact-assessmerdmodernisation
eu-copyright-rules.

181 CJEU, judgment of 12 November 2015, -8§72/13, HewlettPackard Belgium SPRL v Reprobel SCRL
http://curia.europa.eu/juris/celex.jsf?celex=62013CJ0572&langl=en&type=TXT&ancre
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In light of this state of the art, Article 11 of the proposed Copyright Directive states that
the exceptions provided for by Article 5 of the InfoSoc Directive also extend to publishers,
including the setting-up of a compensation regime.

6.5. The state of the legislative process

Having been presented very recently, the Copyright package is in its early phase of the
legislation process. With regard to exceptions, thggroposed Copyright Directivesz and the
Marrakesh exceptiore® are being analysed by the competent Committees of th&uropean
Parliament and by the Council. No estimated date of final adoption has been announced
yet.

182 European Parliament, Legislative Observatory, Procedure fil2016/0280(COD) Copyright in the digital
single market,
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/0280(COD)&l=en

183 European Parliament, Legislative Observatory, Procedure fi2016/0278(COD) Permitted uses of works
and other subjectmatter protected by copyright and related rights for the benefit of persons who are blind,
visually impaired or otherwise print disabled
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2016/0278(COD)&l=en
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